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POLITICAL SCIENCE 
QUARTERLY 


THE LIMITATIONS OF THE RICARDIAN THEORY 
OF RENT I 


HE application of an economic theory is limited to the 
conditions of the time in which it arose. A static 
theory, particularly, has this limitation; it can lay no 

claim to being evolutionary. Its main endeavor is not to gain 
a view of the long-time development of institutions, not to dis- 
cover the factors of change and thus to give a theory of 
changing society, but to formulate what is conceived to be the 
normal state—“ normal” being preferred to “ natural” in the 
present day; though it is difficult to see that the one more 
than the other escapes the postulation of a static order of 
society. Even those economic theories which use the evolu- 
tionary method of investigation cannot lay any claim to finality, 
for they cannot predict what the cultural variants will be. 

The purpose of this investigation is to make a study of the 
economic and political conditions which gave rise to the 
Ricardian theory of rent and to show in what respects eco- 
nomic and political development has failed to follow the ex- 
pectations of the Ricardian theorists. They expected that 
rents would increase, so that wealth would concentrate in the 
hands of the landlord class. To explain why this has not 
occurred is to give a new theory of the distribution of wealth 
and to make clear the possibility of a new theory of institu- 
tional development. The institutional changes which affect 
the agricultural classes will be illustrated mainly in connection 
with the building, capitalization, and rate-making of the new 


system of transportation which has come into existence since 
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the time when the Ricardian theory of land income was formu- 
lated. No attempt will be made to take exception to Ricardo’s 
logic. Rather, it is desired to show its fitness as applied to his 
time, and its inadequacy only as applied to the present. 

The theory of rent was formulated when the belief was still 
current that the landlord class would continue to hold the 
position which it maintained under feudalism. During the 
feudal period land was the one thing desired. All important 
wealth, such as gold rings, leather stockings filled with silver 
pieces, trinkets, expensive raiment, even house furniture, eco- 
nomic instruments, slaves and cattle—all these things were only 
supplementary to that fundamental and chief wealth, land." 
All capital goods were accessory to land ownership. Even a 
capitalistic enterprise so fundamentally important as flour mil- 
ling was tributary to the land owners, to whom it was simply an 
additional instrument for obtaining an income.? To secure the 
whole advantage and complete control of this prime instrument 
of production the Romans developed an extensive system of 
slavery and serfdom. The new barbarian rulers were able to 
utilize the classes thus trained in subjection, for the work of 
tilling the soil. The chieftains, who later became known as 
feudal lords, gradually gave up industry and devoted themselves 
to fighting. As these fighting men became able to pick up a 
living from their predatory operations, ordinary labor proved 
distasteful to them. Pride in prowess supplanted pride in 
workmanship. The forefighters depicted in Homeric and Ice- 
landic cultures show the honor that attached to the fighting 
men of these early days. Gradually, as the forefighter gained 
eminence, he obtained a larger number of followers, and when 
the followers became sufficiently numerous, the leader induced 
others to fight for him. The exercise of control and of leis- 
urely vaunting of the fruits of fighting became finally the 
inherited prerogative of overlordship or kingship. The activ- 
ities of this fighting class were thus related to the distribution, 


1 Schoenfeld, Der Islandische Bauernhof und sein Betrieb zur Sagazeit, 1902, 
p- vii. 
7 Ashley, English Economic History, vol. i, pt. i, p. 34; pt. ii, pp. 6, 32, 40. 

















No. 3] THE RICARDIAN THEORY OF RENT 323 


control and consumption of wealth, rather than to its produc- 
tion. A man’s pre-eminence was to be measured by the degree 
of his aloofness from industry and by the extent of his control 
of its usufruct. The operations of this new predatory class of 
barbarians increasingly interfered with the inherited fruits of 
empire of the Czsars. The Roman roads which were the 
imperial channels of control and of trade fell into disuse. 
Authority became decentralized in accordance with the free 
institutions of the North. Feudalism took the place of the 
Roman system of taxation. The vassal held land in fief and 
gave in return a certain amount of his time to fighting with 
his lord. The serf received strips of land from the vassal in 
return for labor on a portion of the latter’s estate. Thus 
feudalism was a military system of control of the productive 
processes of agriculture. According to the later productivity 
theorists, the new industrial order of capitalism contained no 
survival from the old parasitic system except in the case of 
land ownership. 

In the early middle ages the crafts were merely accessory to 
a self-sufficing manorial unit. Gradually less work was done 
in the separate farm households, and more in specialized cen- 
ters. These town trades organized themselves into craft and 
merchant gilds with interests distinct from those of the agri- 
cultural community. Later, hand and water power made a 
larger scale of production more economical and thus gave 
greater advantage to the specialized centers of trade and in- 
dustry. Better communication became a profitable channel 
for increased trade. A new class of merchants developed 
larger and more distant markets. But gild and mercantile 
regulations limited this expansion of trade. 

In harmony with the demands of tradesmen for a wider 
market Adam Smith brings forth his doctrine of free trade 
and of land monopoly. With free competition under a natural 
order of liberty he believes that there will result an equaliza- 
tion of profits. ‘The whole of the advantages and disad- 
vantages of the different employments of labor and stock 
must in the same neigborhood be perfectly equal or continually 
tending to equality.” This is the ideal state of society which 
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will make the centralization of control through the ownership 
of industrial wealth impossible, and which will tend to be re- 
alized if all interference from the government and other ob- 
structive organization be removed. “All system, either of 
preference or of restraint, therefore, being thus completely 
taken away, the obvious and simple system of natural liberty 
establishes itself of its own accord.” Every man should be 
left free to pursue his own interests as a separate individual, 
but not in combination. Organization obstructs and restrains 
the free course of individual trade. Adam Smith was not 
deceived, as his followers have been, in thinking that this state 
of industry then existed; it was only tending to be realized. 
His theory is the doctrine of the sufficiency of free competi- 
tion to establish the price relation between industrial agents, 
if governments will withdraw their “ preference.” Govern- 
ments obstruct the tendency toward a divine natural order. 
The rejection by later economists of the theory of a divine 
order or of a natural order does not necessarily evidence any 
material grounds for their conclusions. They reason on the 
basis of an assumption of the existence of free competition 
without giving any proof of it. In Adam Smith’s time busi- 
ness was largely carried on by individuals or by partnerships. 
Since the corporate form of organization has become preva- 
lent, business is demanding liberty to organize. The concep- 
tion of the divine order of free competition is being abandoned. 

Adam Smith’s belief in the individualistic form of free com- 
petition had some basis in historical fact. The main change 
in institutions had been apparently in that direction. Capital- 
istic enterprise had, in a measure, already overturned the gild 
organization of society, through which the number of appren- 
tices and masters and the quality and price of their goods had 
been regulated.‘ But it should be noted that this victory was 
not the victory of individual capitalists unaided by organiza- 
tion. The richer members of the gilds gained control of the 
gild organizations. By purchasing in large quantities the large 


1 Ashley, English Economic History, vol. i, part i, pp. 71, 80, 103; pt. ii, pp. 
29, 75s 94- 
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trader had the advantage in bargaining with the small master 
craftsman, whether in selling him raw material, or in buying 
from him finished wares.‘ The craftsman became poorer and 
more helpless until finally, when he was reduced to the position 
of a laborer, he had completely lost the advantage of private 
property. The merchant had the organization of the govern- 
ment to support the property rights of capital. He no longer 
gained a livelihood by craftsmanship, but by trading. In trade, 
capital had become a necessity. 

The national monopolies granted by the Tudors and early 
Stuarts did not continue after the abolition of the royal 
grants. The common law did not favor this national restraint 
of trade.? These king-created monopolies had not the advant- 
age of modern large-scale production or the power of the 
modern trusts to isolate competitors and crush them one by 
one. The power of the early capitalists, however, was sufficient 
to force part of the craftsmen to become permanent journey- 
men or mere laborers. The laboring class became larger and 
the owning or controlling class smaller. Thus both the town 
monopolies possessed by the gilds, and the national monopolies 
granted to court favorites, were finally supplanted by an indi- 
vidualistic form of competition.2 Though this change was not 
complete in Adam Smith’s time, there were good historical 
reasons for the current belief that if political privileges were 
withdrawn competition would spread.‘ 

From the competitive philosophy of Adam Smith’s natural 
order, a situation of centralized capital does not logically follow, 
as either an immediate or a remote possibility. ‘If in the 
same neighborhood, there was any employment evidently either 
more or less advantageous than the rest so many people would 


! Unwin, Industrial Organization in the Sixteenth and Seventeenth Centuries, pp. 
107, 129, 162; Unwin, The Gilds and Companies of London, pp. 251 e¢ seg.; 
Lewis, The Stannaries, p. 208. 

? Price, The English Patents of Monopoly, pp. 127, 128, 132. 

3 Levy, Monopoly and Competition, pp. 52 ¢¢ seg. 

* Jbid., ch. v. 

5It serves the purpose of this investigation to use the term capital in the old sense 
as excluding land. 
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crowd it in the one case, and so many would desert it in the 
other, that its advantages would soon return to the level of 
other employments.” This, Smith continues, is true on the 
assumption that all are at “ perfect liberty” to compete with 
one another.* On the other hand, in the theory of rent the 
conclusion is reached that wealth will centralize in the hands of 
the land owners. The theory of capital is an ideal of “ perfect 
liberty’; that of rent, more of a hard fact of the old order of 
society. Rent, says Adam Smith, “is naturally a monopoly 
price.”* ‘‘ Considered as the price paid for the use of land, it 
is naturally the highest which the tenant can afford to pay in 
the actual circumstances of that land.”3 This expresses our 
modern doctrine of ‘“ charging what the traffic will bear.” The 
rent of land varies with its fertility and its situations The 
landlords have all the surplus of produce above what is neces- 
sary to maintain labor and pay the ordinary rate of profit to 
the stock employed. In the natural order of society, more 
food is produced than is necessary to support the workmen who 
produce it. As the surplus of food increases, the population 
may and will increase in number. With the increase of popu- 
lation the demand for food products will increase, and the value 
of the produce which the landlords receive will rise.s 

The rent of the landlord depends not only upon the demand 
for the produce of his land, but also upon the price of manu- 
factured goods, for which he exchanges that part of the surplus 
produce of the land which he does not consume.® Under the 
natural order of free competition, products will fall in value 
with every improvement and every increase of the capital which 
makes labor more efficient. With increased efficiency, less 
labor will be used, the cost of producing a commodity will be 
less, and its price will be lower. The surplus of the landlord 
will increase both in quantity and in purchasing power. In 


1 Wealth of Nations, Bohn ed., London, George Bell and Sons, 1905, p. IOI. 
3 Jbid., p. 151. 
5 Jbid., p. 149. 
‘ Tbid., p. 153. 
5 Jbid., p. 172. 
6 {bid., p. 262. 














No. 3] THE RICARDIAN THEORY OF RENT 327 


the natural order, land is the only monopoly. Every increase 
in the real wealth of society, every increase in the quantity of 
useful labor employed within it, tends indirectly to raise the 
real rent of the land,’ but “as riches, improvement and popu- 
lation have increased, interest has declined.’ ? 

But during the latter part of the eighteenth century govern- 
ment regulation continues to interfere with the natural order of 
free competition. The centralized and combinable character 
of the town industries makes it possible for those engaged in 
them to regulate trade to their own advantage.* Through the 
corporate privileges granted, the town workmen are able to 
restrict the number of apprentices, limit the supply of stock, 
and fix prices. The statute of apprenticeship restricts the free 
circulation of labor and of stock. Prices naturally vary accord- 
ing to supply, but the corporation laws of the towns enable 
tradesmen to fix prices. 

The inhabitants of the country, landlords, farmers and 
laborers, dispersed in distant places, cannot easily combine. 
They are not in an advantageous position for bargaining, as are 
the people of the towns. The free and equal exchange rela- 
tions which condition the full operation of Adam Smith’s theory 
of supply and demand do not exist. So it is not simply a 
question of efficiency of labor, of fertility of soil, of improved 
methods of production, and of yield per acre on the supply 
side, and of large population on the demand side, as would be 
the case in a purely technological situation. In isolated pro- 
duction for household consumption, the interest is in using those 
methods which will yield the largest crop for domestic needs. 
But the trades of the towns are conducted according to a dif- 
ferent principle. Their method is the organization of industry 
and business, not for the greatest output or largest physical 
productivity, but for the highest price or largest value return. 
The instruments for producing quantity of return are in the 
hands of the farmer, but the market, in which value arises, is 


1 Op. cit., bk. i, ch. ii, p. 262. 
2 Tbid., p. 95. 
3 Jbid., pp. 129-130. 
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within the control of tradesmen acting under the corporate laws 
of the towns. 

As organization is a factor in the control of prices, the 
country producers, in dealing with the people of the towns, are 
obliged to sell cheap and buy dear. Hence, as Adam Smith 
says, the country producers are unable to buy back their share 
of the total produce of the community. It is not simply a ques- 
tion of the proportion of technological factors. The strategic 
position of the owners of some of these factors has been of 
sufficient moment to bring about a result, the reverse of that 
to which the economic reasoning of Adam Smith would lead in 
the natural order of society. Not merely the relative supply of 
the material factors affects the price paid for them and conse- 
quently the distribution of wealth, but the greater ability of the 
makers of wrought goods to combine to fix prices, and the 
power of governments to regulate the trade of town and nation 
are decisive immaterial factors in determining market prices. 
Instead of the country fostering the growth of the towns, the 
towns outgrow the country, and agriculture lags behind." ‘“ Noth- 
ing is more secure than the investment of capital in land, but the 
large profits made in the towns attract capital away from the 
securest place of investment.”* Duties, moreover, favor the 
manufacturers more than the farmers.3 Mercantile regulations 
are a logical outcome of the interest of the tradesmen in protect- 
ing the home country and colonies from foreign competition. 
Of the monopoly of the colonial trade, Adam Smith says: “ To 
widen the market and to narrow competition is always the interest 
of the dealers,” ¢ but ‘‘ by raising the rate of the mercantile profit, 
the monopoly discourages the improvement of land.”5 Greater 
profits to land improvement encourage agriculture, but greater 
profits to mercantile enterprise will draw capital away from em- 
ployment on the land. Thus government regulation favors 


1 Op. cit., bk. iii, chs. i, iv. 

2 Ibid, bk. iii, ch. i, p. 385. 

3 Jbid., bk. iv, ch. ii, p. 459. 

4 Jbid,, bk. i, ch. xi, p. 265. 

5 Jbid., bk. iv, ch. vii, p. 123; bk. i, ch. xi, p. 262. 
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manufacturers and merchants above the agricultural classes in 
the distribution of the annual produce of the land and labor of 
the country. Asa result of government interference all the 
great fortunes are made in the towns.’ 
Thus in the existing order which Adam Smith characterizes 
as unnatural and retrograde he recognizes that the state is a 
factor in preventing that perfect mobility of capital upon which 
the assumption of a tendency toward the uniformity of prices 
depends. Later economists of the classical and marginal utility 
schools reason upon the basis of this assumption of Adam 
Smith’s natural order, but ignore the factors which he recog- 
nizes had prevented its realization. Under the unnatural exist- 
ing order labor and stock are not left free to circulate according 
to demand, prices do not tend toward uniformity in different 
markets, profits do not tend toward equality, profits are greater 
in the towns, capital does not flow to agriculture but to trade in 
which the greatest fortunes are made. Instead of agriculture 
stimulating the development of manufactures and commerce as 
would result in the natural order, the development of the latter 
has given birth to the principal improvements in the former.’ 
Under a trade monopoly, the rate of profit and of interest will 
be higher, but the aggregate of profits will be less.3 Less 
capital may be saved and a smaller number of productive 
laborers can be maintained. With the farmer’s profit dimin- 
ished, less capital will be employed upon the land and less food 
will be produced. The real rent of the landlord, or his power 
to purchase the labor or the produce of the labor of other 
people, is reduced both by the diminished size of the surplus 
produce, which goes to him, and by its diminished purchasing 
power. Thus rent falls with the rise of trade monopoly profits. 
In the natural order population and landlords thrive together. 
In the unnatural order landlords lose their ascendant position, 
wealth centers in the hands of the trade monopolies, and popu- 
lation is checked. 


! Op. cit., bk. ii, ch. v, p. 381; bk. iii, ch. iv, p. 422. 
* Jbid., bk. iii, ch. i, p. 388. 
3 Jbid., bk. iv, ch. vii, pp. 123 ef seg. 
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Thus Adam Smith saw the significance of the revolution 
which was then under way. His analysis as a whole takes full 
account of it. But if we had confined our attention to that 
part of his work which illumines the natural order, as has been 
usually the custom of economists, we should have found no 
suggestion of the revolution that was taking place in institutions. 

In the consideration of the relation of landlordism to capital- 
ism, Ricardo’s Political Economy is a most valuable document, 
especially when it is regarded in connection with the conditions 
of which it is largely a pragmatic analysis. Its limitations are 
found in Ricardo’s attempts to draw conclusions of universal 
application from an almost exclusive consideration of one period 
of time. The economic question of great importance before 
England at that time was: Shall the vested rights of the land- 
lords be preserved and increased, or shall conditions favorable 
to the manufacturing interests be fostered? The great numbers 
engaged in the rapidly increasing manufactures of England, as 
well as those absorbed by the Napoleonic wars, were greatly 
increasing the demand for food products. The first attempt 
to meet the condition of high prices involved in this demand 
was by increasing the use of the waste lands.‘ Tradition, as 
well as the landed ‘nterest, was in favor of reliance upon home 
production of agricultural products. In the course of the effort 
to meet this pressing demand, the so-called law of diminishing 
returns, as first formulated by West and Ricardo, was worked 
out. With the poor in increasing wretchedness, no longer 
able to combine agriculture with manufacturing or handicraft, 
with the rapidity of invention bringing about a sudden change 
in labor requirements, the question of the diminishing returns 
of agriculture was not academic in the sense that it has since 
become, but was the problem of a country shifting from agri- 
culture to manufacturing. Its solution involved the issue of 
the struggle between capitalism and landlordism. With a 
scrupulous consideration for the vested interests of the land- 
lord, it would result, as Ricardo forecast, that ‘almost the 
whole produce of the country, after paying the laborers, will be 


1Cunningham, History of English Industry and Commerce, vol, ii, p. 17. 
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the property of the owners of land and the receivers of tithes 
and taxes.”* This view reflected the general expectation of 
that time. 

According to Ricardo, “ Profits depend on high or low 
wages, wages on the price of necessaries, and the price of 
necessaries chiefly on the price of food, because all other re- 
quirements may be increased almost without limit.* The price 
of food depends upon the margin of cultivation. The demand 
for food by an increasing population will cause a rise in the 
price of food. A poorer quality of soil will be brought into 
cultivation. The additional food will be produced with in- 
creased difficulty. With the increased price of food the em- 
ployer will be obliged to pay higher wages, and his own profits 
will be correspondingly less. ‘The natural tendency of 
profits,” says Ricardo, “then is to fall; for in the progress of 
society and wealth, the additional quantity of food required is 
obtained by the sacrifice of more and more labor.”3 The ten- 
dency is for accumulation, the additional demand for labor, and 
the rate of increase of population to diminish. ‘But ulti- 
mately,” he says, “ the very low rate of profits will have arrested 
all accumulation and almost the whole produce of the country, 
after paying the laborers, will be the property of the owners of 
the land and the receivers of tithes and taxes.”* As popula- 
tion increases and as poorer lands are brought into cultivation, 
the rent or the difference between the value of the produce 
raised on the no-rent land and that of the more fertile lands 
increases. With improvements in agriculture, food will be 
produced with less difficulty, and prices of food will be lower. 
But as population increases, the demand for food products will 
be greater and prices will rise. The higher the price of food 
products, the greater will be the rent of the landlords, the 
higher the nominal wages of labor, and the lower the profits of 
the capitalists. But improvements in manufacturing will not 
benefit the capitalist. Free competition will bring about a 


1 Principles of Political Economy, Bohn ed., p. 97. 
3 [bid., p. 97. 3 Jbid., pp. 98, 70. 
‘ Jbid., pp. 99, 320-321, 255. 
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reduction in prices to the new level of the expenses of produc- 
tion. The consumer will ultimately receive all the benefits of 
improvements in the case of manufactured goods. 

The capitalist is conceived to have no special advantage of 
ownership which competition may not take away. The manu- 
facturer has no advantage over the tenant farmer. The profits 
are equal, or if not, the one with small capital may readily pass 
from one occupation to the other. ‘There cannot be two rates 
of profit,” * 


For the restless desire on the part of all employers of stock to quit a 
less profitable for a more advantageous business, has a strong tendency 
to equalize the rate of profits of all, or to fix them in such proportions, 
as may in the estimation of the parties, compensate for any advantage 
which one may have, or may appear to have over the other.’ 


Thus a perfect mobility of capital is postulated, and upon this 
assumption the conclusion is drawn that profits tend toward 
equality and prices in general toward uniformity. 

From the logic of Ricardo it follows that there may be no 
accumulation of advantages through capital ownership and no 
concentration of wealth through capitalistic enterprise. Instead 
of there being an accumulation of advantages in the hands of 
the owners of capital the tendency is in a reverse direction, 
namely, toward a low rate of profits. The theory of capital 
income, as well as that of land income, leads to one and the 
same conclusion, namely, the concentration of wealth in the 
hands of the landowners. Ricardian logic in nowise disturbs 
the supremacy which the landholders possessed under the 
ancient order of feudalism. 

In Ricardo’s time the application of steam to spinning ma- 
chinery and power looms had so completely broken up the old 
industrial and business organization of society, and individual 
competition was coming so forcibly into business life, that what 
was most emphasized were the transitional, competitive activ- 
ities which characterized the period preceding the development 
of the new business organization. That the government might 


' OD. cit., p. 49. * Jbid., p. 66. 
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be wrested from the hands of the landlords and turned to the 
account of the owners of capital was hardly conceivable. Nor 
was it apparent that vested rights might become more powerful 
and more highly organized in connection with the ownership 
of the new instruments of capitalistic production than was ever 
possible in connection with land ownership. The bias was in 
favor of reliance upon competition. The economic thought of 
the time is a theory of how the competition of natural economic 
forces may be found sufficient to regulate prices without gov- 
ernment interference. Governments that were so largely in the 
hands of the landlords could not be relied upon. The mo- 
nopoly of lands within a country by the landlords was more 
easily protected by tariff barriers at this time than later, as the 
undeveloped conditions of transportation made the competition 
of outside lands more difficult. Ricardo’s theory represents 
the effectual character of this national monopoly. The land- 
lord could reap all the surplus, while the tenant, the farm hand, 
and the general consumer would have little or none of, the ad- 
vantages from the use of the richer soil, or from improvements 
in farming. While Ricardo may not have been conscious of 
the scope of the revolution that was peacefully taking place, 
his insight into his time is surprising for one who was prepared 
to take only a static view. 

The development of a system of canals in England made it 
cheaper for England to obtain food products from other coun- 
tries by sea. Her increasing manufacturing interests made it 
imperative that these outside agricultural resources should be 
utilized. With the importation of corn less of the country’s 
land will be used, the margin of cultivation will be raised, rent 
that goes to the unproductive class will be diminished, real 
wages will be higher, profits will be higher, production and the 
general happiness will be increased... Thus Ricardo sees 
clearly that the competition of foreign corn means lower prices. 
“The fall of prices invariably affects the landlord until the 
whole of his rent is absorbed.’* This line of argument is 


1 Principles, pp. 256, 257. 
2 bid., pp. 419, 252-253. 
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more in accord with the actual course of events as they have 
taken place; but Ricardo’s theory is not stated in terms of such 
a change. 

The bounty on exportation of corn and the high tariff pro- 
hibiting its importation, except in time of unusual scarcity, 
helped to preserve to the landlord class until 1846 the advant- 
ages which had been acquired since the feudal régime. When 
England had become such a great center of manufacturing 
that her own farms could not produce sufficient for her indus- 
trial population except at higher prices than in countries where 
land ownership had not been so highly capitalized—where, in 
fact, in the absence of a feudal stage of development, land was 
relatively free, then the maintenance of the tariff on the impor- 
tation of corn must come to an end, or the manufacturers 
themselves must cease to compete with other countries, where 
food products could be obtained on better terms. The devel- 
opment of the functions of the corn middleman was a potent 
factor in breaking up the land monopolies about the towns. 
The introduction of railroads was finally a decisive factor: 
better transportation extended the market for manufactured 
goods and made it possible for the British Isles to receive from 
more distant lands cheap food for the support of their laboring 
class. The repeal of the tariff on corn in 1846 indicated that 
the monopoly of English landed gentry was broken and that 
capitalistic enterprise in England was going to maintain its 
position. From being masters, with all the traditional advant- 
ages represented in economic theory, the landowners of Eng- 
land became competitors with the owners of the cheapest lands 
of the world, those of the United States, Argentina and Canada. 
But the power of the land monopoly need not have fallen un- 
less another monopoly had come to crush it and take its place. 

Instead of the landlord having an increasing power of cap- 
italization of land, as would have followed if the progress of 
society had brought about that condition of increasing rents 
which enters into and forms the foundation of all economic 
theory that is either a survival of Ricardo’s time or a slight 
modification of it, there took place a gradual depreciation of 
land values in Europe and even in the United States with the 
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successive opening up of new tracts of land for cultivation. 
The last territory opened up for settlement had the advantage. 
The lowness of its original purchase price more than offset its 
disadvantage of location. The first settler or speculator had a 
short-lived period of reaping the profits of an increased rate of 
capitalization due to the movement of population. Then in- 
stead of there being a continuous increase in land values, as 
would follow from the Ricardian theory, there soon came a 
time when depreciation set in because of the competition of 
new lands, and because of the system of rates of the new 
scheme of transportation. 

The United States government alone came into the posses- 
sion of a domain of 1,441,436,160 acres for distribution. The 
policy of selling the land at a low price, generally in small 
amounts, favored the development of the widest diffusion of 
ownership. The general Pre-Emption act of 1841, granting to 
the settler on the public domain the first right of purchase, en- 
couraged the appropriation of land by men of small capital. 
The Homestead Act of 1862 granted a free title, to a maximum 
amount of 160 acres, to the settler who had resided upon and 
cultivated the land for five years. 

The business of the speculator is to secure the land as nearly 
free as possible and hold it until he may sell it to the cultivator 
fora good price. Tothe degree that he succeeds, he eliminates 
free land and takes to himself all the pecuniary values that have 
accrued to idle land through the increase of population and the 
extension of railroad facilities; to the extent that his values 
are a money valuation of idle land rather than an industrial 
worth from the productive services of the land, he has checked 
population by that number of people who might have been 
supported upon it and apart from it by itssurplus. Thus large 
tracts of land in the neighborhood of large cities, as well as in 
undeveloped territories, are held idle by land-investment com- 
panies. The Commutation Act of 1891 has favored the specu- 
lator as a middleman between the government and the culti- 
vator.t. By this act the five years’ residence required under 


1 Report of Public Lands Commission, Senate Docs. 158-192 (1904-5), p. 75. 
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the Homestead Act might be commuted to a cash entry of $1.25 
per acre after a virtual residence of eight months. This has 
made it possible for people without agricultural experience to 
secure the land from the government and then sell their titles 
to loan companies from whom they may have obtained the 
money to advance to the government. 

In many parts of the United States the presence of the land 
speculator makes it very difficult for settlers to secure land 
cheap enough to make farming profitable.* The real-estate 
dealers, and not the landlord, as assumed in traditional theory, 
may get the increase in land values. The real-estate dealer is 
a new factor in a new situation, which has developed since the 
time of the formulation of the Ricardian rent doctrine. 

With the development of the railroads and the great com- 
mercial centers on the Eastern seaboard, the policy of the 
United States government changed from an endeavor to make 
the public land a source of revenue, to the purpose of facilitat- 
ing the widest possible settlement of the soil. The general 
Pre-emption Act of 1841 is a legislative mark of this change. 

If the system of business had favored landlordism as the 
most advantageous arrangement for securing an income, then 
we should have expected that the railroad corporations, which 
were granted 155,273,560 acres of land by the United States 
government, would have become the greatest landlords in the 
country. But instead of keeping the agricultural lands, as 
would have been the result if the main advantage had been in 
such ownership, according to Ricardo’s theory of the distribu- 
tion of wealth, they disposed of their holdings at a reasonable 
advance over the price of government lands.? But they have 
become large holders of coal, lumber and oil lands, which have 
permitted the greatest power and advantage of combination 
under the present scheme of pecuniary centralization of wealth.3 


1 Report of the Califorr:ia Commission on Land Colonization, 1916. 


* Donaldson, The Public Domain, p. 779. Previous to Nov. 1, 1870, 14,310,- 
204.16 acres were sold for $68,905,479.81. Prices of railroad land sold ranged 
from an average of $2.14 per acre on the California Oregon Railroad to $12.12, the 
average price per acre on land sold on the Chicago, Burlington and Quincy Railroad. 

3United States Industrial Commission, vol. xix, pp. 444-466; vol. ix, pp. xxlv 
et seg.; vol. xix, p. 296; Proceedings of Conference of Governors, 1908, p. 138. 
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They have endeavored to increase the settlement along their 
lines by means of advertisements, immigration agents and home 
seekers’ excursions; and to promote the efficiency of a new 
subject class of farm owners by the establishment of agricultural 
experiment stations. 

Through experiment stations for the relatively free distribu- 
tion of unpatented seeds and unpatented agricultural processes, 
by the reclamation of swamp lands and the development of 
irrigation systems, the government has created new competitors 
for the farm-cultivating and farm-owning class; while by 
patents and tariffs, and by authorizing or permitting the unre- 
stricted sale or gift of mineral resources, timberlands, and water 
rights to large interests, the opposite methods are being pur- 
sued to restrict competitors in the case of the dominant instru- 
ments of production. 

Canada has fostered settlement of its lands by helping to 
defray the expense of transporting the immigrant to the place 
of settlement. Argentina, one of the greatest competitors of 
the American farmer, has gone so far as to advance capital to 
the immigrant in addition to helping to pay his passage.* The 
Brazilian government, likewise, has been active in promoting 
small-scale farming. The states of Australia and many coun- 
tries of Europe have bought up large estates, subdivided them 
into small tracts and sold them on easy terms of credit to 
peasants. Thus in the old world finally crumbles the ancient 
power which attached to land ownership. JLazssez fatre is 
no longer found to be a desirable government policy as ap- 
plied to the development of agriculture. The competition of 
the agricultural lands in the new world was not sufficient to 
bring about the complete utilization of land in the old world 
without government interference. Government aid has been 


' Emerick, ‘‘An Analysis of Agricultural Discontent in the United States,’’ PoLit- 
ICAL SCIENCE QUARTERLY, vol. II, pp. 462-3. 

? Pierre Denis, Brazil, p. 116. 

3 Duffus, Report on Agricultural Settiement and Farm Ownership, Wisconsin 
State Board of Public Affairs, 1912; Report of the California Commission on Land 
Colonization and Rural Credits, 1916; B. Hl. Hibbard, American Economic Re- 
view, vol. vii, p. 40. 
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necessary to give the peasant the credit required to make him 
the owner of a small farm. Government action was also neces- 
sary to force the sale of small tracts of land at reasonable 
prices. In some countries the government did not grant the 
right of sale of the land, but only the right of use and bequest. 
Thus the government eliminated speculative land values and 
guaranteed long-time possession to the cultivator. Short-time 
possession by tenants or temporary owners encourages ex- 
ploitation and impoverishment of the soil. Government action 
is a form of organized effort which it was the purpose of com- 
petitive economic theory to prove unnecessary. With the fall 
of the /aissez-faire doctrine, the logic of the economic theory 
which supported it ceases to have further application. 
According to Ricardian logic, if prices are higher and profits 
larger in one locality than in another, the free movement of 
capital assumed will bring about uniformity of prices and 
equalization of profits between places. Thus the theory of 
equalization of profits and of uniformity of prices is dependent 
upon the existence of perfect mobility of capital. According 
to this theory, if there is more return at the no-rent or extensive 
margin of cultivation, owners of capital are free to leave the 
less paying forms of employment and take up the more profit- 
able occupation of farming. In agriculture, business practice 
has diverged from this assumption of the perfect mobility of 
capital. The aid of the state has been invoked to increase land 
settlement. Land settlement and colonization have become 
state-directed in many countries. The movement of population 
and capital to the margin of cultivation, contrary to all Ricar- 
dian expectations, has not been the result of the free play of 
economic forces. The United States government has either 
given away agricultural lands or sold them at a nominal price. 
The establishment of the federal land banks in the United 
States under the Federal Farm Loan Act is recognition of the 
insufficiency of the movement of capital to agriculture. Fur- 
thermore, some governments in limiting the transfer of lands 
have abridged the freedom of investment which is one of the 
conditions of the perfect mobility of capital assumed. 
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To grant the cultivator ownership was to secure the greatest 
yield of crops from the soil. The profits of the railroads can 
best be assured by the freight charges on the necessary trans- 
portation involved in the modern scheme of production for a 
market. The cultivator as owner becomes the best caretaker. 
The bigger his crops the more the traffic will bear for freight, 
clothing, oil, coal, sugar and machinery charges. If the gov- 
ernments in the new countries grant free or cheap land to the 
cultivators, initial cost for land will be less, and the necessary 
interest on the initial investment will be correspondingly de- 
creased; hence a larger part of the price of agricultural pro- 
duce may be exacted by the other factors engaged in the pro- 
ductive and distributive processes. 

Agricultural productivity at the margin of cultivation may 
depend upon the fertility of the soil according to the traditional 
theory of rent; but the value of agricultural products is not 
simply derivable from the productivity of marginal land or 
from the marginal utility of the marginal product. Quantity 
of products depends upon fertility ; but the value of the product 
to the farmer is measured by the net receipts, or by the gross 
receipts minus all expenses incurred in its production. Net 
receipts will depend upon the relative bargaining position of 
the farmer in dealing with real-estate dealers, laborers, state 
grain-dealers’ associations, elevator corporations, buyers and 
brokers generally, railroad companies, banking institutions, coal, 
lumber and hardware corporations, agricultural machinery, fer- 
tilizer, oil, sugar and meat trusts. This in turn is part of the 
larger question in regard to the relative position of small-scale 
business in dealing with large-scale business. To show this 
problem in its development a brief survey will be made of the 
historical relation of the landed and railroad interests in Eng- 
land and the United States. 

In Adam Smith we have a theory of transportation in rela- 
tion to the income of landlosds and tenants. The income value 
of the distant location will be less than the near, by the amount 
of the labor costs involved in the increased distance of trans- 
portation. The rent of the landlord is diminished simply by 
the wages of the extra labor that must be utilized to transport 





340 POLITICAL SCIENCE QUARTERLY [Vor XXXIII 


the produce the extra distance. If the transportation facilities 
are improved, the monopoly power of the country bordering 
the town is broken. More remote regions are put more nearly 
upon a level with those in the neighborhood of towns. 

According to the labor or cost theory of transportation, the 
landed interest, as well as all other interests, is to reap advant- 
ages from the introduction of railways. Any saving in trans- 
portation costs through the use of steam will be added either 
to the farmer’s profits or to the landlord’s rent. The saving in 
capital and labor could be applied either to soils already under 
cultivation or to new soils. The additional expenditures in 
cultivation would be made up by decreased expenditure in 
transportation. Torrens says: 


The cost of bringing all things to market is comprised of the costs of 
production and the cost of carriage. Reducing the cost of carriage is 
precisely the same thing in its effects as reducing the immediate cost 
of production. Consequently the conveyance of light goods by steam 
power must cheapen all such goods to the consumers. This will neces- 
sarily enable them to consume a greater quantity of such goods, and 
the consumption of the greater quantity will enlarge the demand for 
labor, call a larger manufacturing population into existence, and thereby 
react on agriculture by increasing the demand for food. This cheaper 
mode of internal carriage will not only lower the price of light and 
refined manufactures to the home consumer, but will lower their price 
to the foreign consumer so that here again there will be an increased 
demand for manufactures, and for a manufacturing population, and 
here again there will be another beneficial reaction on the soil.' 


If steam power should take the place of horse power, it would 
be possible to support a proportionately larger population by 
the amount of soil released from the maintenance of horses. 
The change would be so gradual that probably at no time 
would any land be thrown out of cultivation. Thus we see no 
revolution is contemplated in the scheme of institutions. The 
change represents simply the difference between them and 


' Testimony of Colonel Torrens before a Select Committee of the House of Com- 
mons on Steam Carriages, October 12, 1831. Reprinted in the United States House 
of Representatives as No. 101, Twenty-second Congress, first session. 
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horse power, which will result in a saving to the landowner as 
well as to the general consumer. That is, it is a difference in 
the productive power of two methods of locomotion, which will 
not in any way affect the relative position of vested rights ex- 
cept in the case of canal monopolists. 

The proposal that transportation should be owned by the 
state and operated at cost was not followed. The railway was 
not simply to maintain itself for the sake of other interests; it 
was to become a new interest with profits of its own. Hence 
there arose a question of how far charges should exceed indus- 
trial or social costs. Excessive charges would mean a conflict 
of interests among land owners, farmers, manufacturers and 
merchants. 

The faith of the time was in the sufficiency of free competi- 
tion to regulate the price relation between the different interests. 
Provision was made for outside carriers to use the tracks of the 
first railway upon the payment of charges." But the same kind 
of provisions for free competition had been unsuccessful in the 
case of canals,? for the ownership of wharves, land and ware- 
houses along the canal involved the investment of a large 
capital, and consequently gave a position of vantage which pre- 
cluded the use of the canal by an outside carrier. The canals 
had become an obnoxious monopoly. It was hoped that the 
introduction of railroads would destroy their monopoly power. 
It was thought that the competition of carriers on the railways 
would reduce the rates of transportation on both canals and 
railways. It was estimated that there was a mechanical saving 
in the use of steam power on railways over horse power on 
canals. The saving from this improved method also was to 
go to the consumer. This expectation was in accord with eco- 
nomic theory, as well as with popular opinion.s All improve- 
ments in transportation, like those in manufactures, would mean 
economy of energy, which would be expressed in terms of price 


1 Select Committee on Railways, 1839, Second Report, p. vi. 


? Proceedings of the Committee of the House of Commons on the Liverpool and 
Manchester Railway Bill, 1825, pp. 100, 112, 113, 126, 307. 


* Phillips, History of Transportation in the Eastern Cotton Belt to 1860, p. 387. 
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through the efficient action of free competition. Competition, 
as usually interpreted, assumes a rivalry of industrial methods 
in which the more economical is able to win and to give the 
benefit of the saving to the public through a lower price. It 
was not foreseen that carriers on the same railway, or that 
railways between common points, would find it to their interest 
to combine to regulate prices. There was no conception of 
the possibility that the railroads might some day become so 
powerful as largely to eliminate competition in transportation 
by water, either by owning and controlling steamship lines and 
terminal facilities or by refusing to co-operate in the transship- 
ments which are commonly required in freight by water.' | 

The select committee of the House of Commons in 1839 found 
that the expectation of competition between carriers on the 
same railroad had not been realized. With a few exceptions 
the railways themselves were the exclusive carriers. While the 
law had provided for competition among carriers, the theory 
had not worked out in practice. The railway owning the 
stations possessed an advantage as a carrier of freight against 
which an outside carrier could not compete. A conflict of 
interests between the railways and the public was recognized. 
It was thought that government control over railways should be 
exercised to make up for the inefficiency of competition. But: 
the basis upon which this government control should proceed 
is not indicated except in the vague, general way that the rail- 
ways must be prevented from exercising their monopoly power 
to the detriment of the common public good. 

In the fourteen years between 1825 and 1839 the railroads 
in England had thus come to be recognized as a monopoly. 
The government was assumed to be strong enough to regulate 
a monopoly so as to prevent its charges from becoming exces- 
sive. Government regulation could, however, derive force only 
from the effective weight of the interests involved. Which 
would prove the most powerful—the landed interests, the man- 


1 Report of the Commissioner of Corporations on Transportation by Water in the 
United States, pt. i, pp. ii, 160-1; pt. ii, p. xxiii; pt. iii, pp. 37-40; Interstate 
Commerce Report, vol. xxi, pp. 354 ¢¢ seq. 
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ufacturers, the merchant class or the railways—no one was then 
prepared to say. If the railways, acting as monopolies, were 
able to dictate transportation charges, they would not suffer loss 
because of the excessive costs of construction, which, in part, 
were forced upon them by the landlord class. On the outcome 
of this struggle would depend the relative capitalization of the 
landed interests and the railways. According to the usual 
theory, the high cost of initial capital investment need not affect 
railroad charges. But this conclusion is based upon the as- 
sumption of free competition. A monopoly can fix prices to 
get back any excessive costs. The question really was: Could 
the English land monopoly be broken up by the substitution 
of another monopoly, namely, one of transportation, and, finally, 
what effect would its system of rates have upon the old system 
of land rents? These and related questions will be considered 
in the December issue.' 
WILLIAM R. CAMP. 
WesT RALEIGH, N.C. 


'This manuscript was originally submitted ia partial fulfillment of the requirements 


for a Doctor’s degree at the University of Missouri. 





CANADA’S NATIONAL GRAIN ROUTE 


ANADA in 1917 exported 189,643,000 bushels of wheat, 
and 7,425,000 barrels of flour. All this wheat was 
grown in the provinces of Manitoba, Saskatchewan and 

Alberta. So was nearly all the wheat from which the exports 
of flour were milled. The wheat exported and the larger part 
of the wheat ground at mills east of the Great Lakes went 
through the terminal elevators at Fort William and Port Arthur, 
and was shipped from these ports over the national grain route 
to tidewater ports in Canada or in the United States, or to flour 
mills in the provinces of Ontario and Quebec. 

The prosperity of Canada, in particular that of the prairie 
provinces and the provinces of Ontario and Quebec, is in 
normal years largely dependent on the western grain trade. 
All these five provinces are to a great extent dependent on 
the grain trade as it flourishes at Fort William and Port Arthur, 
at the transfer ports of the lower lakes, and at the tidewater 
ports of Montreal, Quebec, Halifax and St. John. It is a trade 
that had its beginnings no longer ago than 1883; and it is only 
within the last ten years that all the tidewater ports of Eastern 
Canada were adequately equipped to handle it. From 1883 to 
1896 Montreal and Quebec were the only Canadian ports that 
had any part in the oversea shipment of grain from the western 
provinces. In 1896 St. John became a grain port; and in that 
year, for the first time in the history of the trade, grain was 
shipped in the winter months over the Canadian Pacific Railway 
from Fort William to what the people of New Brunswick like 
to regard as the Liverpool of the Maritime Provinces. 

Halifax in 1900 made a bid for the grain business. An ele- 
vator of half a million bushels capacity, built by the Dominion 
government as part of the port equipment of the Intercolonial 
Railway, then went into commission; and this elevator has been 
in service as a public utility, operated by the government, for the 
last seventeen or eighteen years. But the distance from Mon- 
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treal to Halifax is 836 miles. Montreal is 992 miles by rail 
from the head of the lakes; and with distance and the heavy 
grades of the Intercolonial against it, Halifax has not taken 
rank among the important grain ports on the Atlantic seaboard. 
With its obvious potentialities for oversea trade, Halifax had 
not up to 1918 succeeded in obtaining a place on the great 
chain of grain ports that extends from St. John, New Brunswick, 
to Galveston, Texas. 

A trickle from the ever-increasing stream of grain from Port 
Arthur and Fort William that has been pouring over the na- 
tional grain route since 1883, always found its way to Quebec, 
which until 1890 outranked Montreal in importance as a port. 
It went there before Quebec had its modern elevator equip- 
ment, because despite the deepening and widening of the ship 
channel, which has been going on since 1844, there were always 
owners of large mail and passenger steamers who preferred to 
load and unload at Quebec rather than to send their vessels up 
and down the 160 miles of ship channel of the St. Lawrence 
that connects Quebec with Montreal. Except for this thin 
stream of grain that has gone, and is still going, to Quebec, 
until 1896 all the transatlantic shipments were from Montreal, 
or from American ports; and from December to May, during 
the months in which the navigation of the St. Lawrence is 
closed by ice, not a bushel of grain was shipped to the United 
Kingdom from a Canadian port. 


1. The Early Years of the Western Grain Trade 


Manitoba no. 1 hard—the wheat that gave the province its 
world-wide fame—began to attract attention in 1876. There 
were then not more than 8,000 grain growers in the province 
of Manitoba. There was no railway to the head of the lakes. 
Winnipeg, although then as now the capital, was only a village; 
and the easiest way to Ontario and Eastern Canada was by rail 
from St. Paul. Statistics of grain production in Manitoba be- 
gan to be collected by the provincial government in 1876. 
For that year the production of wheat was 480,000 bushels; 
and there were then ten small flour mills in the province. Two 
of them were in Winnipeg. This was the year of the centen- 
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nial exposition at Philadelphia, and at that exposition there was 
a collection of samples of grain grown in Manitoba. 

In the autumn of this year also, there was the first shipment 
of Manitoba wheat to Toronto. It was sold as seed, and 850 
bushels were quickly distributed ; for Ontario from 1793 until as 
late as 1884 was the one grain-exporting province in British North 
America. In 1876 Manitoba hard wheat had been declared 
by millers to be the best for milling purposes, and Ontario 
grain growers were eager to try it in their own province. There 
were other and larger shipments to Toronto by way of St. Paul 
between 1876 and 1882—shipments to Ontario millers, who 
then as now had a large export trade with the United King- 
dom, and who also exported flour to the Maritime Provinces, 
to the United States and to Newfoundland. 

In the decade which preceded the completion of the Cana- 
dian Pacific Railway to a point as far west as Winnipeg, there 
were years in which the exports of Ontario wheat to Great 
Britain were as high as 5,000,000 bushels, and in the literature 
of the immigration propaganda of these years—1873 to 1883— 
much emphasis was laid on the fame of Ontario as a wheat 
growing and wheat exporting province. In Canada there was 
no province to dispute the pre-eminence of Ontario until 1884, 
when the first shipment of Manitoba wheat was made to Great 
Britain. The first shipments of grain over the Canadian Pacific 
Railway were made in 1883. They were from Winnipeg to Port 
Arthur; thence to Toronto over the lake and canal sections of 
what is now the national grain route; and Toronto continued 
to be a grain port, on an American as well as on the Canadian 
route, until 1887. Toronto at this time was also a grain mar- 
ket. Montreal had had its grain exchange from 1863—from 
the era of great agricultural prosperity in Ontario and Quebec 
which resulted from the reciprocity treaty of 1854-1866 with 
the United States. The grain exchange at Toronto was estab- 
lished in 1872. It obtained its charter from parliament at 
Ottawa before Toronto took its place on the old grain route 
from Minnesota and Dakota through Chicago to Collingwood, 
Ontario, thence to Toronto by rail, and from Toronto by lake 
and canal to Oswego and Ogdensburg in New York; or to 
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Montreal, from which port there have been comparatively large 
shipments of wheat and Indian corn from the western states 
ever since the days of the old Elgin-Marcy treaty of 1854. 

In the years of the initial development of the national grain 
route it seemed as though Toronto might retain its importance 
as a grain port. After the Canadian Pacific Railway Company 
built its first elevator at Fort William in 1884, and also a trans- 
fer elevator for western Canadian grain at Owen Sound, on 
Georgian Bay in 1885, it contemplated building an elevator at 
Toronto, and announced this intention to a meeting of share- 
holders at Montreal in May 1886. Toronto was also made a 
grain-inspecting center under the Dominion grain code by 
order in council passed at Ottawa on August 22, 1885; and the 
inspector of grain there was by this order directed to make 
daily reports to the Toronto Board of Trade. But shortly be- 
fore lake navigation began in 1885 this international transport 
service was ended by the denunciation by the United States 
in 1883 of the protocol of June 1875, to the treaty of Washing- 
ton of 1871, that gave Canadian forwarding companies the 
privilege of carrying grain from one United States port to 
another, providing it was carried overland in the Dominion 
part of the way—the protocol that sanctioned the Chicago- 
Collingwood-Toronto-Ogdensburg route for grain from Minne- 
sota and Dakota. 

Extensions of the C. P. R. in Ontario made after 1884, the 
development of Owen Sound as a grain port, and low through 
rates to Montreal from stations in Ontario, all told against grain 
business at Toronto; and by 1887 Toronto had lost a pre-emi- 
nence on the grain route that it had enjoyed for nearly thirty 
years before grain from Manitoba began to be shipped over 
the national route to Montreal and Quebec. Toronto is still a 
grain market for western as well as Ontario grain; but of the 
forty licensed elevators in the province of Ontario in 1916 not 
one was in the city of Toronto; and Toronto for more than a 
quarter of a century has been off the line along which Canadian 
grain moves to the eastern seaboard. 

There were no elevators at the head of the lakes in 1883— 
not an elevator anywhere in Canada west of Collingwood—and 
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when the pioneer lake grain carrier, the steamer “Erin,” a 
vessel of 400 tons, took on the first cargo at Port Arthur for 
the national grain route, part of the grain was carried to the 
steamer in bags, and part of it was wheeled in barrows from 
the Canadian Pacific Railway sheds to the steamer. The first 
elevator was built at Port Arthur in the winter of 1883-1884. 
It was known as King’s. It was of 250,000 bushels’ capacity— 
a capacity not equal to that of many of the lake steamers now 
in the grain trade. It went into service in June 1884. The 
first consignments of western grain over the C. P. R. in 1883 
went to Toronto for flour millers in Ontario; and there were 
no direct shipments of Manitoba wheat to the United Kingdom 
until in 1884. The first shipment was consigned to Dunlop 
Brothers, of Glasgow, by Mr. James Thompson, who has been 
in the grain business of western Canada since 1882, and who in 
1918 was the dean of the grain exchange at Winnipeg. There 
were 700 bushels of wheat in the consignment, which was of 
the crop of 1883. 

In June 1884, when the pioneer Thompson-Dunlop consign- 
ment was on its way to tide-water, the population of the two 
towns at the head of the lakes—Port Arthur and Fort William 
—did not exceed 6,000, and the time seemed remote when 
these two ports would rank next to Chicago among the centers 
of grain handling on the North American continent. There 
were then no country or line elevators anywhere in what are 
now the grain-growing provinces; and the first consignment of 
grain from Winnipeg to the United Kingdom was carried to 
Port Arthur in sacks. It went all the way to Montreal over 
the lake and canal route; for in 1884 there were no transfer 
ports on the Canadian shores of the lower lakes—no ports at 
which there were elevators for storing grain during the winter 
months and transferring it to cars for conveyance to Montreal, 
Quebec and Portland. 

In the year of this first shipment of Manitoba wheat to Great 
Britain, the Canadian Pacific Railway Company handled nearly 
6,500,000 bushels of grain. Most of this business, however, 
originated on its lines east of the Great Lakes. In these years 
—1883 and 1884—the western grain crop did not exceed 
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2,000,000 bushels. It was all Manitoba grain; for it was 1892 
before any grain for export was grown in what is now Saskat- 
chewan, today the most important of the grain-growing prov- 
inces; and it was 1898 before even a rivulet of grain from what 
is now Alberta was finding its way into the eastward stream 
from the prairie country to the head of the lakes. 

The first steamer to take grain from an elevator at Port Ar- 
thur was the “ Acadian.” She was loaded at King’s when the 
Manitoba crop of 1884 began to arrive for shipment down the 
lakes. The second season of shipments by rail from Manitoba 
—that of 1884—made it obvious that a large business must 
soon be centered at the head of the lakes. As Port Arthur is 
nearly a thousand miles from Montreal, there was no idea in 
those days that grain could be carried all the way by rail to the 
tide-water ports, and it was 1896 before the first load of grain 
for winter shipment from St. John was carried over what is col- 
loquially termed the “ bridge’’"—the 600 miles of almost unin- 
habited wilderness that lie between Port Arthur and North Bay, 
Ontario. In the early eighties it was taken for granted that 


all the grain would go east from Fort William and Port Arthur 
by water during lake navigation season, and that storage at the 
head of the lakes would be needed for every bushel of grain 
that would come to hand between December and April. 


2. Elevators at the Head of the Lakes 


The C. P. R. accordingly in 1883-1884 built its first terminal 
elevator at Fort William. Like the elevators at Chicago and 
other American lake ports at that time, this first large grain 
elevator in Canada was of wood, with square bins, instead of 
the circular bins now in use in most of the newer elevators at 
the head of the lakes, at Winnipeg, Saskatoon, Moose Jaw, 
Calgary and the other centers of the grain trade in the country 
beyond the Great Lakes. The first C. P. R. elevator was of 
1,000,000 bushels capacity, and was designed and equipped to 
admit of the unloading of nine cars atatime. It went into 
commission early in the grain year of 1884-1885, a year in 
which 1,500,000 bushels went through this elevator and King’s, 
the older elevator on Thunder Bay. Over 2,000,000 bushels 
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went down the lakes in the following year, 1885-1886; and 
then came the memorable crop of 1887. In the grain year 
1887-1888, 3,876,000 bushels of Manitoba wheat were in- 
spected at Winnipeg, and sent forward to the head of the lakes. 
This was the first boom year in the western grain trade. From 
the crop of 1887 is dated the organization of the grain exchange 
at Winnipeg ; the first large shipments direct to London; the 
building of the first country elevators along the line of the 
C. P. R.; the first congestion of grain at Fort William and Port 
Arthur; and the beginning of great activity in the building of 
terminal elevators at these ports. 

The aggregate capacity of the two elevators in commission 
in 1887—King’s at Port Arthur and the C. P. R. elevator at 
Fort William—was only 1,350,000 bushels, less than the 
capacity of the three elevators now in use for shipments during 
the winter months from St. John; and Montreal was then the 
only Canadian ocean port where there were elevators for hand- 
ling Manitoba grain. The C. P. R. had installed its first ele- 
vator at Place Viger in the winter of 1885. It built a second 
elevator there in 1886; and when the great crop of 1887 was 
moved eastward the aggregate capacity of the C. P. R. elevators 
at Montreal—then the only public elevators at the port—was 
1,200,000 bushels. The entire grain crop—wheat, oats and 
barley—was immense. It greatly exceeded the expectations 
of the local superintendents of the C. P. R., who, like all rail- 
way men in the country between the Great Lakes and the 
Rocky Mountains, are invariably optimistic on the western 
grain crop. It also exceeded the expectations of the steamship 
owners in whose vessels the crop was to go to the lower lake 
ports in Ontario or to Buffalo; for as early as 1887 part of the 
stream of grain from Manitoba was finding its way in bond 
from Buffalo to the Atlantic ports of the United States. 

During the grain year 1887-1888 the C. P. R. handled 15,- 
000,000 bushels of wheat, oats and barley, as compared with 
10,950,000 in the preceding year. A large part of this busi- 
ness, as in 1885 and 1886, originated in Ontario; and much of 
the grain from Manitoba figures twice in the grain statistics of 
the railway company, as is still the case when grain goes by 
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rail to the head of the lakes, thence by water to Georgian Bay 
ports, and from these ports over the C. P. R. or the Grand 
Trunk Railway to Montreal, Quebec, Halifax, St. John or Port- 
land. But the increase of 5,000,000 bushels in the wheat 
handled by the C. P. R. in 1887-1888 was due almost entirely 
to the unprecedented crop harvested in Manitoba; and at that 
time, and in fact until 1902, the C. P. R. was the only railway 
carrying grain from Manitoba to Fort William and Port Arthur. 

In the prairie provinces the crop matures between August 15 
and September 1. Threshing begins ten days after harvest. 
Few grain growers have granaries on their homesteads, and 
much of the grain, as it leaves the threshers, is carried to the 
country elevators at the nearest railway station. These eleva- 
tors are of from 25,000 to 40,000 bushels capacity. Grain 
growers who use them—and nowadays ninety-nine out of a 
hundred grain growers ship through country elevators—are 
charged a cent and a half a bushel for the services rendered at 
the elevator. These services include weighing the grain, ele- 
vating it to bins, fifteen days’ storage and transfer from bin to 
railway car. 

Most grain growers in normal times are pressed for money 
at the end of the crop year. Grain is not stored for long at 
the country elevators. It is shipped for inspection to Calgary, 
Moose Jaw, or Winnipeg, as soon as cars are available; and 
from Winnipeg it is quickly on its way east to the head of the 
lakes. Taking one year with another, sixty-five per cent of the 
grain of Manitoba, Saskatchewan and Alberta is hurried to the 
terminal elevators at Fort William and Port Arthur in the first 
four months of the grain year. The pressure on the railways 
is enormous from about September 12 to the second week in 
December, when lake navigation is closed, and when, except for 
the thin stream of grain that goes over the C. P. R. to St. John, 
all eastward movement from the head of the lakes is stopped. 

It is unfortunate for the grain growers that the eastward 
movement of grain should stop when the last steamer has 
cleared from Thunder Bay; for pressure on the railways, short- 
age of cars, blockades of grain between Winnipeg and Fort 
William, and congestion of grain at the head of the lakes, tend 
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to depress prices. It was estimated by Mr. John Kennedy, of 
Winnipeg, a director of the Grain Growers’ Grain Company, 
that grain growers lost seven cents a bushel in the grain year 
1913-1914, owing to the seasonal and transport conditions that 
govern the handling and marketing of western grain. 

Exceptional conditions prevailed all through the grain year 
1913-1914. These were due to the collapse of the extensive 
real-estate boom of 1907-1912, the industrial and commercial 
depression all over the Dominion that began in 1913, and the 
decline in immigration in the last six months of the year. As 
a result of these conditions, grain growers in the early weeks of 
the grain year 1913-1914 were pressed by their creditors— 
banks, mortgage companies, farm-machinery companies and 
store-keepers—as western grain growers had never been pressed 
before. The pressure caused feverish activity in the marketing 
of grain; and before navigation closed in December 1913, 
seventy per cent of the grain crop was out of the country ele- 
vators, and had either reached the head of the lakes or was on 
its way there. Pressure to get the crop to Fort William and 
Port Arthur is as old, however, as are the routes by which 
western grain reaches tidewater. With variations in intensity 
it has been continuous since the bumper crop of 1887. 

The aggregate capacity of all the elevators at Fort William 
and Port Arthur in 1916 was 45,000,000 bushels. But the in- 
crease in grain production in Saskatchewan and Alberta has in 
recent years—1906—1917—been larger than the increase in the 
aggregate capacity of the terminal elevators. To relieve the 
congestion, grain has been carried in some years in bond to 
elevators at Duluth; and officials of the Canada Grain Commis- 
sion have been temporarily established at Duluth to supervise 
the reception and storage of the Canadian grain, and to see it 
started down the lakes to Buffalo or Montreal when navigation 
opened in the spring. In each of the grain years from I91I- 
1912 to 1916-1917, moreover, large quantities of grain were 
stored in winter in steamers laid up in the Kaministiquia river 
at Fort William. In the winter of 1912-1913, 13,000,000 
bushels of grain were loaded into vessels laid up in the river. 
In 1913-1914, the quantity so stored was 7,400,000 bushels; 
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and this use of idle tonnage during winter months is likely to 
be to a greater or less extent a permanent one; for so long as 
there is land in Manitoba, Saskatchewan and Alberta available 
for homesteads, experience suggests that elevator capacity at 
the head of the lakes is not likely to keep pace with the increase 
in the grain crop. 

Manitoba wheat crops in 1888 and 1889 were much below 
that of 887. The quantity of grain from Ontario and Mani- 
toba handled by the C. P. R. in 1889 fell to 13,800,000 bushels. 
But another large crop came in 1890. The production of wheat 
in Manitoba and Assiniboia in this year was 6,630,000 bushels; 
and the total grain handled by the C. P. R. for the first time in 
the history of the pioneer transcontinental line exceeded 20,- 
000,000 bushels. In 1888 the C. P. R. built a second elevator 
at Fort William. A third was added in 1889; and when the 
grain crop from Manitoba and Assiniboia began to reach Fort 
William and Port Arthur in 1890 there were four elevators of 
an aggregate capacity of 3,600,000 bushels at which it could 
be received. Extensions to the C. P. R. elevators in 1891 
brought the total capacity up to four million bushels. With 
the exception of King’s, the first elevator at Port Arthur, all 
the elevators in commission in 1891 were owned by the C. P. 
R.; and until 1902 the Canadian Pacific was the only railway 
company in Canada whose equipment included elevators at the 
head of the lakes, steamers for carrying grain to the lower lake 
ports of Ontario, and elevators at these ports for transferring 
grain from lake steamers to railway cars. 

The Canadian Northern Company, now a transcontinental 
line, known in Canada as the Mackenzie and Mann system, was 
originally a Manitoba undertaking. It was not until 1902 
that it connected Winnipeg with Port Arthur, which is the lake 
terminal of the Canadian Northern Railway, as Fort William is 
of the Grand Trunk Pacific Railway and the C. P. R. In 1902 
there were six elevators on Thunder Bay, in addition to that of the 
C.N.R. They were of a total capacity of 7,000,000 bushels, 
and all except King’s at Port Arthur were owned by the C. P. 
R., which had built its fifth elevator at Fort William in 1897. 
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In the same year the C. P. R. built a second elevator at Owen 
Sound of 1,000,000 bushels’ capacity. Here grain from Fort 
William, carried in steamers too large for the canals, was trans- 
ferred to cars for conveyance over the Ontario lines of the 
C. P. R. to Montreal or St. John. In the year 1901-1902— 
the first year that the C. N. R. had access to the head of the 
lakes—the grain handled by the C. P. R. west of Lake Superior, 
and in Ontario, Quebec and New Brunswick, amounted to 53,- 
000,000 bushels, as compared with 33,000,000 in 1900-1901. 
The whole of the increase came from Manitoba and the North- 
west Territory. 

This, however, is anticipating. It was 1899 before the stream 
of wheat going through the elevators at Fort William and Port 
Arthur exceeded 10,000,000 bushels. From 1887 to i898 the 
receipts of wheat at the head of the lakes varied from 2,183,350 
bushels in 1888 to 9,042,800 in 1897. Receipts were short of 
8,000,000 bushels in 1898. In the grain year 1899-1900, the 
year in which grain from what is now the province of Saskat- 
chewan began appreciably to swell the stream from the prairie 
country to the head of the lakes, receipts of wheat suddenly 
mounted up to 26,258,710 bushels; and in 1902-1903, when 
the C. N. R. began to deliver grain at Port Arthur, receipts of 
wheat reached nearly 52,000,000 bushels. Not all of this 
wheat, after it had been shipped out of the elevators at Port 
Arthur and Fort William, was again handled by the C. P. R. 
or was carried by the G. T. R.; for 14,000,000 bushels of it 
were exported from the United States by way of the Erie 
canal and the railways that tap the transfer elevators at Buffalo. 

The Canadian Northern has its elevator at Port Arthur. At 
the time it first came into service, the elevator had a capacity 
of 1,250,000 bushels; but by 1916, when the C. N. R. was 
carrying grain from 136 stations in Manitoba, 239 in Saskat- 
chewan, and 70 in Alberta, the capacity of the Port Arthur 
elevator had been increased to 9,000,000 bushels. It was then 
the largest elevator at the head of the lakes, the largest at any 
grain port on the North American continent. From 1883 to 
1902, all the grain that came down the lakes reached Fort 
William and Port Arthur over the C. P. R., which in these 
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twenty years of the pioneer period of Manitoba, Saskatchewan 
and Alberta was the only trunk line west of North Bay. From 
1902 to 1909 transport west of Port Arthur was divided be- 
tween the C. P. R. and the C. N. R. The largest share of the 
grain trade in these years went, as it does today, to the C. P. R., 
because this railroad served the larger area of the grain-pro- 
ducing country. In 1916 the pioneer line was tapping country 
elevators’ at 174 stations in Manitoba, 349 in Saskatchewan, 
and 169 in Alberta. 

The Grand Trunk Pacific, which like the C. P. R. and the 
C. N. R. traverses all the prairie provinces, came into the grain 
business at Fort William in the autumn of 1909. As part of 
its terminal equipment it has an elevator of 5,750,000 bushels 
capacity which is so designed that it can be enlarged to store 
40,000,000 bushels. In 1916-17 the G. T. P. R. carried grain 
from 17 stations in Manitoba, 144 in Saskatchewan, and 39 in 
Alberta. In association with the Grand Trunk, which serves 
Ontario and Quebec, and owns a line from Montreal to Port- 
land, the Grand Trunk Pacific was also operating two elevators 
of a combined capacity of 2,400,000 bushels in Montreal. 

All the building of terminal elevators in the period from 
1885 to 1902 was done by railway companies; and in 1918 of 
the total elevator capacity at the head of the lakes nearly one 
half—22,250,000 bushels—is of the terminal equipment of the 
three transcontinental railroads. Grain dealers and millers 
established elevators at Fort William and Port Arthur between 
1902 and 1912; and the number of elevators at these ports 
stood at twenty-two when early in the grain year 1913-1914 
the Canada Grain Commission—a subdivision of the depart- 
ment of trade and commerce that since 1912 has administered 
the grain code—took over a new elevator at Port Arthur of 
3,500,000 bushels’ capacity that had been built for the Dominion 
government. The building of this elevator, and its operation by 
the Grain Commission, is as much a landmark in the history of 
the grain trade as the crop of 1887. It is a landmark in the 
political and economic history of Canada second in importance 
only to the adoption of the national policy by the Conservative 
government of 1879, or the support by the Dominion govern- 
ment of the building of the C. P. R. between 1881 and 1886. 
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The operation of the grain elevator by the Canada Grain 
Commission constituted a departure in government policy. 
From 1896 to 1914 the railway department at Ottawa had 
owned transfer elevators in eastern Canada—at St. John, Hali- 
fax and Port Colborne—and the Montreal harbor commis- 
sioners had owned elevators since 1904. In western Canada 
the Dominion government since 1885 has exercised an increas- 
ingly close supervision of the grain trade; and since 1879 it 
has been the policy of the government to aid many industries 
by the tariff, and others with bounties and subsidies, in addition 
to tariff protection. 

Until 1913-1914, however, the ownership and operation of 
country elevators in the prairie provinces and of terminal ele- 
vators at the head of the lakes had been left to private enter- 
prise, or to the three great railway companies that since 1883 
have served the grain-growing provinces. In 1911, when the 
Laurier government was in office, and again in 1912, after the 
Borden government had succeeded to power, parliament at 
Ottawa determined that terminal and storage elevators were 
public utilities, and as such should be owned and operated by 
the government. In pursuance of this policy, to which both 
parties in Dominion politics were impelled by the continuous 
agitation of the grain-growers’ associations of Manitoba, Sas- 
katchewan and Alberta, the Port Arthur elevator was built in 
1912-1914; and in 1914 large terminal elevators were also 
built by the Dominion government at Port Nelson and Van- 
couver, and storage elevators of splendid equipment at Moose 
Jaw, Saskatoon and Calgary. 

Briefly told, this is the history from 1883 to 1914 of the 
great terminal elevators at the head of the lakes, of the growth 
of Port Arthur and Fort William as centers of railway and 
harbor activity, and of the grain-handling business that gives 
these two cities their national and international importance in 
the transport world. 

Grain goes down the lakes from April to December. In 
these nine months, when the barometer of trade in Canada is at 
Port Arthur and Fort William, coal and heavy freight go up 
the lakes. All the year round this freight from eastern Canada 
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and from the United States is moving westward from Port 
Arthur and Fort William by rail—some of it to towns and 
villages as far inland as the foothills of the Rocky Mountains. 
There are seasons in the summer and autumn when coal from 
Ohio, Indiana and Pennsylvania is going westward at the rate 
of 600 car loads a day, and when grain cars are coming in over 
the three lines of railway from Winnipeg and other grain- 
inspection centers in even greater numbers. 

Until 1915, when the Grand Trunk Pacific and the Canadian 
Northern began to run through trains from Montreal and Toronto 
over routes which do not touch Thunder Bay or traverse the 
northern shore of Lake Superior, scarcely an immigrant from 
eastern Canada, from the United Kingdom or from continental 
Europe went into western Canada by any other route than the 
C. P. R., or without passing through Port Arthur and Fort 
William. Travel to the Orient by C. P. R. steamers from Van- 
couver goes the same way. So does holiday tourist travel; 
and if tourists go by the C. P. R. steamers on the Great Lakes, 
it is at Port Arthur or Fort William that they disembark to 
continue their journey westward by rail to Alberta or British 
Columbia. Better than in any other city in Canada, it is pos- 
sible at Port Arthur or Fort William to feel the pulse of trade 
—to watch the incoming of the grain trains, the outgoing 
steamers laden with grain, the movement of freight westward, 
and the tide of immigration into the four western provinces— 
immigration on which, since the C. P. R. first connected the 
Atlantic and Pacific coasts in 1886, the prosperity of the 
Dominion has so largely depended. 

With three transcontinental railways competing for long- 
distance eastward and westward traffic, part of the passenger 
travel that from 1883 to 1914 went through Port Arthur and 
Fort William may go over lines that have been built over the 
“ bridge” to the north of the pioneer line. But the principal 
grain and freight terminals of the three grain-growing prov- 
inces—provinces in which in 1916 there were nearly 23,000,- 
000 acres under grain—must be at the head of the lakes. As 
long as so much of the prosperity of Canada depends in the 
last analysis on the stream of grain passing along the national 
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route, the barometer of trade must consequently remain on the 
magnificent water-front at Fort William and Port Arthur. 


3. The Lower Lake and Tidewater Ports 


At Ontario ports on Georgian Bay, Lake Huron and the St. 
Lawrence at the opening of the grain year 1916-1917, there 
were fourteen elevators, all, with the exception of two which 
belonged to milling companies, transferring grain from Port 
Arthur or Fort William either to canal steamers or to barges 
for Montreal and Quebec, during the navigation season, or to 
the Canadian Pacific or Grand Trunk railways for transporta- 
tion to Montreal, Quebec, St. John, Halifax or Portland, dur- 
ing the five months when the St. Lawrence is closed by ice. 
The following table gives their location and capacity. 


Port No. of Elevators Capacity in bushels 


Port McNicoll ! 4,200,000 
Collingwood 150,000 
Depot Harbor 2,000,000 
Midland 1,600,000 
3,400,000 
1,800,000 
3,500,000 
1,550,000 
1,000,000 


18,600,000 


Kingston 
Prescott. 


I 
I 
I 
I 
2 
2 
2 
3 
I 


Totals. 


~ 
- 


During navigation season grain from all these transfer ports 
goes by rail or by canal exclusively to Montreal or Quebec. 
In the twenty years that preceded the war by far the greater 
part of it went to Montreal; for while there was an elevator at 
Quebec as early as 1888—an elevator of 250,000 bushels’ 
capacity built by the C. P. R. as part of its grain-route equip- 
ment—Quebec in 1914 handled only 1,094,000 bushels of 
grain, as compared with 74,000,000 bushels which went through 
the elevators of the harbor commissioners and the Grand Trunk 
at Montreal. 


1Owen Sound, the grain port created by the C, P. R. in 1885, has no place in 
this table of transfer elevators at the lower lake ports. It disappeared from the 
map of the national grain route in 1912, the year in which the C. P. R. removed its 
transfer business to Port McNicoll. 
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With the deepening of the St. Lawrence ship channel, 
Quebec gradually receded from its position as the most im- 
portant port of British North America. Its pre-eminence 
passed to Montreal in 1886, and Quebec made no sustained 
effort to regain its importance on the grain route until 1913. 
In that year the equipment of the old elevator—now owned by 
the harbor commissioners—was remodeled. A pneumatic 
reversible conveyor, the first of the type to go into service in 
Canada, was also installed. Its capacity is 8,000 bushels per 
hour. The elevator was also equipped with reversible machin- 
ery for unloading grain from lake and canal vessels, and load- 
ing grain into ocean steamers. While these improvements 
were making on the old elevator, now chiefly used for handling 
grain ex route for the Maritime Provinces over the Inter- 
colonial Railway, or for stations in the Province of Quebec on 
the Grand Trunk and Quebec Central railways, a new elevator 
of 1,000,000 bushels’ capacity was in building at the Louise 
basin.. There was also added a grain-transfer boat for loading 
out in the harbor the larger Atlantic steamers which do not go 
into the Louise basin; and at the end of the St. Lawrence 
navigation season of 1917, Quebec ranked third among the 
Atlantic ports of the Dominion in elevator capacity and facilities 
for loading grain carriers into ocean steamers. 

Elevators of great capacity designed for handling grain from 
lake and canal steamers, as well as grain that comes over the 
railway from Georgian Bay ports, and for loading ocean 
steamers as well as railway cars, were necessary with the new 
era in grain transportation at Montreal that began in 1902 when 
there were fourteen feet of water in the St. Lawrence canals 
and thirty feet in the ship channel. Confronted with the new 
opportunities resulting from these great and costly improve- 
ments in the national grain route, and from the great increase 
each year in the quantity of grain passing through the elevators 
at Fort William and Port Arthur, one of the problems of the 
harbor commissioners was the delivery of grain to ocean 
steamers at their regular berths. Captains and agents of 
steamers of transatlantic mail and passenger lines object to the 
cost, delay, and risk of moving a large steamer from her berth 
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to a wharf or elevator. Tramp steamers will go to any ordi- 
narily safe berth for a full cargo of grain; but mail and pas- 
senger steamers out of Montreal carry package freight, such as 
flour and cheese and canned goods, as well as grain; and if 
part of the cargo is to be 200,000 or 250,000 bushels of grain, 
the experience of Montreal, before the elevators of the Harbor 
Commission were built, was that this grain must go into the 
holds of the steamers while they were loading package freight 
at their regular berths. 

Floating transfer elevators in the old days of the nine-foot 
canals met the needs of the grain trade at the port. Half a 
dozen of these old-timers were still in commission or in half- 
commission in 1918, ready to transfer occasional barge loads 
of grain to ocean liners that could not be placed at any one of 
the eighteen or nineteen berths at which grain is delivered from 
one or other of the two elevators now owned and operated by 
the harbor commissioners. Overside loading of grain, a prac- 
tice at Quebec until the port was equipped with a modern 
elevator in 1914, is almost as much of the past at Montreal as 
carrying grain from railroad cars to steamers in wheelbarrows 
at the head of the lakes. Montreal, the most important grain 
seaport of the Dominion, and in 1918 the largest grain port on 
the North American continent, has quite outgrown the days of 
barges. To maintain its supremacy it is compelled to meet 
keener competition than any other port on the Atlantic sea- 
board. Insurance rates have long been a handicap. It has 
also one permanent handicap—a season that lasts only seven 
and a half months—that burdens no other large port in the 
English-speaking world, with the sole exception of Quebec. 

For grain transport, Montreal, since the western grain route 
began to be developed in 1883, has had to meet the competi- 
tion of New York, Philadelphia, Baltimore and Newport News. 
At these United States ports, in normal years, there are many 
more tramp steamers “ going wild,” as lake vesselmen describe 
carriers that are “gunning for charters,’ than there are at 
Montreal. Consequently from the time that thirty feet of 
water in the ship channel made Montreal possible for steamers 
of 15,000 tons, it was the aim of the harbor commissioners to 
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instal an elevator and conveyor system much more economical 
and expeditious than the floating elevators, and one which 
would permit the delivery of grain at every berth regularly 
used by mail and passenger steamers. 

The first of the modern elevators at Montreal designed for 
unloading steamers of the canal and lake fleet and railway cars, 
and for loading ocean steamers and railway cars, was built, not 
by the harbor commissioners, but by the Grand Trunk Railway 
Company. It was erected in 1903-1904, about the time par- 
liament granted a charter to the Grand Trunk Pacific Company, 
and also large subsidies toward the construction of the Grand 
Trunk Pacific line from Winnipeg to Prince Rupert, and like- 
wise authorized the government to build and lease to the G. T. 
P. R. the transcontinental railway from Winnipeg to Moncton, 
New Brunswick, where a junction is made with the Inter- 
colonial Railway. At this time—1903—1904—no part of the 
grain trade west of Port Arthur originated on lines owned by 
the Grand Trunk. The company had no railways west of 
North Bay; and all the grain transport to Fort William and 
Port Arthur was in the hands of the C. P. R. and the C. N. R. 
The only part of the grain trade in which the G. T. R. was 
engaged was from Depot Harbor, Collingwood, Midland and 
other Georgian Bay ports to Montreal and Portland. 

The Grand Trunk elevator at Montreal, as originally con- 
structed, was of 1,000,000 bushels’ capacity—a capacity that 
was increased in 1913 to 2,500,000 bushels. It is at Windmill 
Point, on a neck of land between the last tier of locks on the 
Lachine canal and the magnificent freshwater basin in which 
steamers from Swansea and Cardiff unload anthracite coal, 
where tramp steamers take on grain, and liners, tramp and 
lake steamers load bunker coal. The conveyor gallery at the 
Grand Trunk elevator is 3,000 feet long, and is designed to load 
two ocean steamers at the same time. 

The Harbor Commission—a board created in 1830, whose 
members are nominated by the Dominion government—also 
built its first elevator in 1903-1904. It is on King Edward 
pier. Originally it was also of 1,000,000 bushels’ capacity ; 
but by 1912 its capacity had been increased to 2,500,000 
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bushels; and in 1914, further additions were made which 
brought it up to a capacity of 4,500,000 bushels. No. 1 ele- 
vator, as it is called by the harbor commissioners, was in use 
for part of the navigation season of 1904. In 1905 it handled 
nearly 4,500,000 bushels. The next two years—1906—1907— 
were disappointing for the harbor commissioners’ first large 
venture in equipment for grain-handling. Less than a million 
bushels were loaded into ocean steamers from elevator no. I 
in 1906; and in 1907 the quantity was only 1,078,289 bushels. 
The elevator was then of 1,000,000 bushels’ capacity. It had 
cost $1,000,000. 

The charges for handling grain were three mills a bushel for 
elevating and weighing; three mills for twenty days’ storage 
and delivery into steamers; and two mills for shoveling and 
trimming of vessels. These charges covered the handling of 
grain from the time the hatches of a lake carrier were removed 
at the marine legs of the elevators until the grain was in the 
hold of the ocean steamer. The charge for handling grain 
received in railways cars was a little less than for grain coming 
into the port in steamers; in part because the equipment for 
elevating grain from cars is in use all the year round; while the 
marine legs—mammoth and costly tools—are out of service 
from December to May. Based on these charges the total 
earnings of no. 1 elevator in 1907 were only $8,000. Its 
operation during the year entailed a loss of $40,000. 

These were two critical years for grain transport at Montreal. 
Much was heard in Montreal of the competition of the Buffalo- 
New York, Philadelphia and Baltimore routes, and its drain on 
business that should accrue to the Canadian national route. In 
the winter of 1907-1908 industry and business were much de- 
pressed, and the Dominion experienced its only check of the 
first decade of the twentieth century. Conditions at Montreal 
improved after navigation opened at the end of April 1908. 
During that season the use of canal barges as floating grain 
warehouses came toanend. The old floating transfer elevators 
were being superseded by the marine legs, the conveyor system 
of the G. T. R. and the harbor commissioners’ elevator; and in 
1908, 8,661,356 of the 29,705,727 bushels of grain exported 
from Montreal went through the harbor commissioners’ elevator. 
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The effect of the Dominion government elevator at Port 
Colborne in diverting grain transport from Buffalo to the 
national route became evident in 1909. In that year 48,000,- 
000 bushels of wheat from Manitoba, Saskatchewan and Alberta 
passed through the canals at Sault Sainte Marie; of which 25,- 
000,000 bushels were loaded into ocean steamers at Montreal. 
Nearly half of this quantity—11,691,071 bushels—was deliv- 
ered into steamers from the harbor commissioners’ elevator; 
and in 1910 the pressure on no. 1, on the G. T. R. elevator, 
and on the old-type elevators at the C. P. R. terminal at Place 
Viger that were in use from 1885 to 1912, was so great, and it 
was so evident that the pressure must continue, that the harbor 
commissioners began work on a second elevator at Victoria 
pier. 

Elevator no. 2, like that at King Edward pier, is of rein- 
forced concrete. It covers an area of 456 by 100 feet. It is 
in two sections. The main house has a storage capacity of 
1,772,000 bushels, and the annex of 850,000 bushels. The 
main house, sometimes described as the working house, is 314 
feet long, 100 feet wide, and under its roof, which is 244 feet 
above the foundations, there are 40 square bins, 86 feet deep. 
The annex is 142 feet long and 100 feet wide. No. 2, like 
no. I and the elevator at Windmill Point, is designed to handle 
grain that comes in by rail all the year round, as well as grain 
coming into the port from May to December by lake and canal 
steamers. For unloading from vessels there is a double marine 
tower, 250 feet high, on a pier extending out 400 feet into the 
basin. There are two marine legs, one on each side of the 
pier, each with a capacity of 20,000 bushels an hour. Two 
lake vessels can be unloaded at the same time. The two ele- 
vators in 1918 had a storage capacity of 6,600,000 bushels, 
with an aggregate unloading capacity of 1,350,000 bushels a 
day. 

Part of the grain received at these two elevators goes out 
during the winter by rail to Halifax and St. John; and part of 
that received at the Windmill Point elevator goes by rail to 
Portland. Some of the grain at the harbor commissioners’ 
elevators is for delivery to mills in the neighborhood of Mon- 
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treal; and occasionally there are shipments in bags to oversea 
ports at which there are no elevators. But ninety per cent of 
the grain received at the elevators goes, in normal years, into 
ocean steamers for Liverpool, London, Glasgow, Bristol, Man- 
chester, Hull, Leith, Cardiff, Dublin and Dundee, and for Ant- 
werp, Havre, and other European ports. For loading these 
steamers there is an overhead-conveyor system of magnificent 
proportions. It is designed to serve both of the harbor com- 
mission elevators—1,000 feet apart—and from the galleries 
grain can be delivered at any of the nineteen loading berths at 
the Alexandra, King Edward, Jacques Cartier, and Victoria 
piers. The galleries are three miles long. 

The conveyor system at the G. T. R. elevator, to which 
steamers go for full cargoes of grain, is much less elaborate 
than that which is of the equipment of tne Harbor Commission 
elevators. At Windmill Point the elevator is parallel with the 
loading berth, and the conveyors deliver to only two steamers 
at the same time. The maximum capacity of this equipment 
is 350,000 bushels a day. Including the nineteen grain berths 
at the piers east of Windmill Point, and the canal basin, there 
were in 1918 twenty-one berths at which ocean grain carriers— 
liners or tramp steamers—could take on their cargoes from 
conveyor galleries. Nothing but grain is loaded at the wharf 
on which the Windmill Point elevator stands; but at all the 
berths served from the Harbor Commission elevators, package 
freight and lumber can be loaded simultaneously with grain. 
At most of the nineteen berths grain can be loaded at the rate 
of 15,000 bushels a minute; and there are berths at which grain 
can be poured into the holds of steamers at the rate of 30,000 
bushels a minute. 

Navigation on the St. Lawrence is seldom open longer than 
December 15. From then to about April 25, grain from Mon- 
treal goes by rail to Halifax, St. John and Portland by the 
Intercolonial, the C. P. R. and the G. T. R. Halifax is the 
most distant of the tidewater grain ports from the grain-grow- 
ing country west of the lakes. 
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4. The Distribution of Elevators on the National Grain Route 


There were in the grain year 1916-1917 on the four railway 
systems that are of the national grain route—the C. P. R., the 
G. T. R. and G. T. P. R., the C. N. R. and the Intercolonial— 
1,400 stations at which there were grain elevators of various 
descriptions, all worked under licenses issued by the Canada 
Grain Commission from its headquarters at Fort William. 
There were 3,360 elevators in commission; and this chain of 
country elevators, flat warehouses, millers’ elevators, hospital 
or drying elevators, terminal elevators and transfer and storage 
elevators—with only the Collingwood link in existence previous 
to 1884—extended in 1918 from Halifax and St. John as far 
inland as Nordegg, Alberta. Nordegg is 2,746 miles from 
Halifax. The accompanying table shows the distribution of 
the 3,360 elevators that in 1916-1917 were of the equipment 
of the national grain route. 


Stations Elevators Capacity, bushels 


Manitoba— 
Country Elevators 672 21,250,000 
Interior Hospital Elevators. . . (2) 4 525,000 
Interior Terminal Elevators . . I 1 1,000,000 


353 677 22,775,000 


Saskatchewan— 
Country Elevators 1,945 58,625,000 
Interior Terminal Elevators . . (2) 2 7,000,000 


1,947 65,625,000 


Alberta— 
Country Elevators 285 670 23,106,000 
Interior Hospital Elevators. . . (1) 2 280,000 
Interior Terminal Elevators. . . I 2,500,000 


25,886,000 


British Columbia— 
Country Elevators. 527,000 
Terminal and Public Elevators . 1,266,000 


1,793,000 


Ontario— 
Country Elevators 40,000 
Milling Elevators 1,700,000 
Terminal Elevators 41,750,000 
Hospital Elevators 13 39575,000 


47,065 ,000 
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Western Division 3338 163,144,000 


Public Elevators— 
18,400,000 
10,000,000 
New Brunswick 1,800,000 
Nova Scotia 500,000 


Eastern Division 22 30,700, 000 


Grand Total 3,360 193,844,000 


The grain code, as the foregoing table indicates, maps the 
Dominion of Canada into two grand divisions. The western 
division, in which the Grain Commission exercises most of its 
various powers, and in which in 1918 it had a staff of 150 men 
and women, begins at Port Arthur, and extends to the Pacific 
coast. Port Arthur and Fort William form a subdivision of the 
western division. In the eastern division are all the licensed 
elevators in older Ontario, at Montreal and Quebec, and at Hal- 
ifax and St. John. All the elevator capacity in the two divi- 
sions is in commission within two months after threshing begins 
in Manitoba, Saskatchewan and Alberta. Most of the equip- 
ment of the grain route is in service all the year round. The 
greatest pressure on it, as on the railways and lake carriers, is 
from September to December. 


5. The Railways and Lake Tonnage of the National Route 


Each grain year since 1888 has seen not only large increases 
in the elevator capacity of the railway companies, but also 
enormous increases in the equipment used in carrying the grain 
to the head of the lakes, and from the transfer ports in older 
Ontario to the seaboard. All three companies carrying grain 
from country elevators west of Winnipeg to Fort William or 
Port Arthur, when the grain year opens in September, press 
every available locomotive and box-car into service and add 
considerably to their working forces. At the beginning of the 
grain year 1913—1914—the last normal year in the Canadian 
grain trade—the C. P. R., which had then a little over 7,000 
miles of main and branch lines in its Manitoba, Saskatchewan 
and Alberta divisions, assigned to grain transport west of the 
Great Lakes, 1,171 locomotives and 40,000 box cars—nearly 
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half the total number of cars then in use on a system that ex- 
tends from Vancouver to St. John, and of which the total mile- 
age in 1914 was 13,280 miles. The C. N. R., which extended 
its lines to Port Arthur in 1902, had in 1913-1914 535 loco- 
motives and 18,403 box-cars in the western grain service; and 
from September 1913 to the end of July 1914, one month less 
than the grain year, it delivered to flour mills in the prairie 
provinces 4,491,000 bushels of grain, to elevators at Fort 
William and Port Arthur 58,187,000 bushels, and at Duluth 
5,056,000 bushels. 

The Grand Trunk Pacific was the last of the railways to come 
into the grain-transport business west of the lakes. There 
were in the grain year 1913-1914, 252 country elevators on its 
lines west of Winnipeg; and when grain from the threshers 
began to reach these elevators in September 1913, and to pour 
into them continuously until navigation opened in May 1914, 
the G. T. P. R. had 240 locomotives and 8,500 cars available 
for the grain-carrying service to the head of the lakes. 

The total equipment of the C. P. R., C.N. R. and G. T. P. R. 
used in handling the grain crop of 1913 was 1,946 locomotives 
and 66,900 box-cars. Not all these locomotives can be taken 
as representing grain trains. Some are in service continuously 
as switching engines at the larger railway centers, at which 
trains are marshaled and sent out to Winnipeg, and thence to 
the head of the lakes. Five men make up a switching crew—en- 
gineer, fireman, yard foreman and two switchmen. The crew 
of a grain train also consists of five men—engineer, fireman, 
conductor and two brakemen. Hence in the country west of 
Port Arthur, an army of nearly 10,000 well-paid men, the pick 
of the wage-earning classes as regards age and physique, intel- 
ligence and reliability, is employed for a large part of the year 
in moving the crop from the country elevators to the terminal 
elevators at Port Arthur, Fort William and Duluth. 

All the grain that is not retained for seed or used at the 128 
flour mills in the prairie provinces and British Columbia, passes 
through Winnipeg on its way to the seaboard or to the flour 
mills in Ontario and at Montreal. The only inspection station 
at which the certificates of the Grain Commission were issued 
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in 1916-1917 were Calgary, Moose Jaw, Winnipeg, Fort William 
and Port Arthur. Most of the inspection is done at Winnipeg. 
The greatest pressure there comes in September, October and 
November. In the autumn of 1914 the press of work was 
greater than in any year in the history of the grain commis- 
sion. For the three months—September, October and No- 
vember 1914—the average number of cars inspected per hour 
was fifty-three. Inspectors were on duty seven days a week 
and twenty-four hours a day. 

In addition to the army of 10,000 men engaged in transport- 
ing grain from the country elevators, and 3,000 men at work 
in these elevators in the prairie provinces, still another small 
army of men is employed at Fort William and Port Arthur in 
work incidental to the growing and transport of the western 
grain crop. These men are employed in marshaling the loaded 
cars at the elevators, in spotting, or placing cars at the elevators, 
in unloading into the hoppers, in transferring the grain from 
bin to bin to keep it in condition, in weighing the grain, in 
trimming it as it is delivered through the chutes into the holds 
of the lake carriers, and in loading the empty cars with freight 
that the grain steamers have carried up the lakes on their return 
trips from Montreal or the lower lake ports. 

Much of this work is going on all the year round, for after 
navigation closes grain continues to come in for storage in the 
elevators or in steamers used as floating warehouses. But 
pressure on lake transport, as on the railways, is greatest from 
the second week in September to the close of navigation. 

American vessels are more numerous in the grain fleet work- 
ing up and down the lakes than vessels on the British or Cana- 
dian register. In the navigation season of 1911, 126 American 
steamers took cargoes at Port Arthur and Fort William, as 
compared with ninety vessels flying the British flag. The pro- 
portions were somewhat similar in the navigation season of 
1913; for out of the 112,000,000 bushels of grain shipped from 
the head of the lakes in October, November and December of 
that year, 43,000,000 went down the lakes in Canadian vessels, 
and 69,000,000 in steamers on the lake register of the United 
States. Canadian vessels taking cargoes in these months num- 
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bered eighty-eight. American vessels numbered 161. The 
Dominion navigation code does not permit American vessels to 
carry grain or any other cargo from Port Arthur or Fort Will- 
iam to Canadian ports; and between 1884 and 1911, the law 
was only twice suspended. No grain from Port Arthur and 
Fort William goes in normal years to the transfer ports in older 
Ontario or through the Welland and St. Lawrence canals to 
Montreal or Quebec in American steamers. The cargoes taken 
by these steamers at the elevators at Port Arthur and Fort 
William are for Buffalo, Oswego and other Lake Erie ports in 
the United States, from which the grain is carried by rail or 
canal to the American seaboard. 

With the exception of Prince Edward Island, every province 
east of the Great Lakes shares in the work of moving the west- 
ern grain crop, but owing to the fact that so many of the trans- 
fer ports are in Ontario, the greater part of the work falls to the 
central province. A little grain is produced in the country that 
lies between the western boundary of Ontario and Winnipeg, 
sixty miles west of the Lake of the Woods. The nearest rail- 
way station to the head of the lakes at which there are country 
elevators is Whitemouth, on the C. P. R., fifty miles east of 
Winnipeg, and 390 miles from Port Arthur. In all three prov- 
inces there are country elevators quite near to the international 
boundary line that divides Manitoba, Saskatchewan and Alberta 
from Minnesota, North Dakota and Montana. Prince Albert 
in Saskatchewan, and Nordegg in Alberta, both on the C.N.R., 
are the most northerly towns in the vast grain-growing area at 
which in 1916 there were elevators. Nordegg was then also the 
most westerly town from which grain was shipped over the natio- 
nal route. It is 1,475 miles from Port Arthur, and 2,951 from 
St. John; so that at some seasons of the year western grain is 
moving to tidewater over an all-Canadian route that is nearly 
three thousand miles long. 

In addition to Port Arthur and Fort William there are in 
Ontario nine ports at which western grain is transferred either 
to barges or steamers of canal size or to railway cars for con- 
veyance to the seaboard. With the exception of Port McNicoll, 
the new grain depot of the C. P. R., and Port Colborne, where 
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the department of railways has one of its three elevators, the 
grain business at these Ontario ports was developed between 
1885 and 1900, when there were only nine feet of water in the 
Welland and St. Lawrence canals. 

Collingwood is the oldest of the Georgian Bay transfer ports. 
There have been elevators there since 1871. It was a transfer 
port in the days when grain from Minnesota and Dakota was 
carried from Duluth and Chicago to Ogdensburg by Canadian 
transport companies. Owen Sound was the first Ontario port 
on Georgian Bay to be developed by the western Canadian grain 
trade. It became a grain port in 1886, when the capacity of 
all the elevators at the head of the lakes did not exceed, 2,000,- 
000 bushels, and when as yet grain transport west of the lakes, 
so far as the railways were concerned, was exclusively in the 
hands of the C.P.R. Anelevator of 350,000 bushels’ capacity 
was built by the C. P. R. at Owen Sound, which went into 
commission in the grain year 1885-1886. A second elevator 
of 1,000,000 bushels’ capacity was built by the same company 
in 1897; and from 1886 to 1912 Owen Sound was the most 
important grain port in Ontario east of Lake Superior, and 
from it, after 1896, grain was carried all the year round by rail 
to Montreal and St. John. Port McNicoll, also on Georgian 
Bay, was created by the C. P. R. in 1910-1912. It affords a 
shorter and otherwise more economical route to Montreal than 
the Owen Sound route; and at Port McNicoll—named after Mr. 
D. McNicoll, vice-president of the C. P. R. from 1903 to 1914— 
there is now the largest elevator east of Port Arthur. It is of 
4,200,000 bushels’ capacity. Through it passes a large pro- 
portion of the western grain that reaches the United Kingdom 
by way of Montreal, Quebec, Halifax or St. John. 

The Grand Trunk Railway was incorporated in 1853 ; and the 
Grand Trunk lines or lines that are now of the Grand Trunk 
system, were handling grain and flour for export long before 
1883, when grain from Manitoba began to be a factor in the 
export trade of the Dominion. Grain shipped from Chicago 
over the old Collingwood-Toronto-Ogdensburg route went from 
Collingwood to Toronto over the line that is now part of the 
Grank Trunk System. Sarnia, on the St. Clair River, in the 
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early days of the Grand Trunk, was also a port at which there 
was a large grain business. It was not, however, until 1897 
that the Grand Trunk got well into the western grain business, 
and began carrying large quantities of wheat and oats to the 
seaboard from transfer elevators at Depot Harbor, Midland, 
Collingwood, Owen Sound, Goderich and other ports on Geor- 
gian Bay and Lake Huron, and from Port Colborne on Lake 
Erie. 

To all these Ontario ports grain comes down the lakes from 
Port Arthur and Fort William in steamers too large for the Wel- 
land and St. Lawrence canals. In summer and autumn when 
navigation on the Great Lakes and the St. Lawrence is open, west- 
ern grain from the transfer elevators at these ports is carried over 
the Grand Trunk to Montreal, to the Grand Trunk elevator at 
Windmill Point. After navigation is closed in December it goes 
from Montreal by the Grand Trunk line to Portland, which is 
300 miles from Montreal, and 1,776 from the head of the lakes. 
Portland has been a shipping point for Canadian grain from at 
least as early as 1872, when the Grand Trunk built an elevator 
of 140,000 bushels’ capacity on Galt wharf. This is the small- 
est terminal elevator of the equipment of the Canadian grain 
route. But when it went into service the population of the 
Dominion was not more than 3,500,000. There were then not 
more than 60,000 people in what are now the grain-growing 
provinces; only 36,000,000 acres of land in the Dominion were 
occupied; and Ontario was the only province exporting grain 
and flour. The only public terminal or transfer elevator in 
Canada at this time—1872—was that at Collingwood; and in 
the decade after Confederation in 1867, grain exports from the 
Dominion never exceeded 21,000,000 bushels. 

The Grand Trunk elevator at Portland sufficed until 1897, the 
year when the company began carrying Manitoba grain from 
Georgian Bay ports to Montreal and Portland. A second ele- 
vator of 1,000,000 bushels’ capacity was built in that year, and 
in 1902—when the exports of grain from Canada reached 35,- 
000,000 bushels—the old elevator was replaced by one which 
has a storage capacity of 1,250,000 bushels. No wheat for 
export is grown in Maine, or in any other New England state. 














372 POLITICAL SCIENCE QUARTERLY [Vor. XXXIII 


The elevators of the Grand Trunk are the only elevators at 
Portland; and the importance of Portland as a grain port dates 
only from 1897, when the second Grand Trunk elevator there 
went into commission. In 1914, 11,500,000 bushels of Cana- 
dian grain were exported from Portland. Ninety-five per cent 
of it was from the provinces west of the Great Lakes, and was 
shipped from Port Arthur and Fort William to Georgian Bay 
ports in Ontario, and carried thence over the Grand Trunk to 
Portland. 


6. Competition of American Ports for the Canadian 
Grain Trade 


Thirteen years before a single bushel of Manitoba wheat had 
come down the lakes from Port Arthur, it was foreseen in To- 
ronto and Montreal that as soon as Manitoba and the Northwest 
Territory began to be developed, the route from Port Arthur— 
then known as Prince Arthur’s Landing—to Buffalo and thence 
to New York, must be a strong, persistent and successful compe- 
titor with the route through the Welland canal to Montreal and 
Quebec. Wheat and corn had been going from Chicago and 
Duluth to Buffalo from the time Illinois and Minnesota began 
to export wheat; and for transfer business Buffalo was the best 
equipped of all the lower iake ports. 

The canals and lake and tidewater ports of Ontario, Quebec, 
New Brunswick and Novia Scotia were the subject in the 
autumn of 1870 of an exhaustive inquiry by a royal commission 
appointed by the government of Sir John A. Macdonald. The 
late Sir Hugh Allan of Montreal, the foremost Canadian au- 
thority of his day on canal and ocean transport, was chairman of 
the commission ; and its report, dated February 24, 1871, affords 
more detailed first-hand information concerning the domestic 
and external commerce of Canada—its grain and flour trade, 
its lumber and coal industries, and its transportation equipment 
in the first decade of the Dominion—than any other examination 
of these conditions at that time or later which has yet been 
published. 

As soon after Confederation as 1870 there were far-seeing 
men in the grain and fowarding business at Montreal and 
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Toronto who realized, not to the full, but with some measure of 
completeness, the possibilities of the vast territory that Canada 
had acquired from the Hudson Bay Company in 1869. These 
men, who were of the grain and transport business in the days 
of small things, when the largest elevator on the grain route had 
a Capacity of no more than 100,000 bushels, when a lake steam- 
er of 400 tons was regarded as a large vessel, realized the possi- 
bilities of the country beyond the Great Lakes for the Dominion 
and for the empire, although in 1870 this word was not yet of 
the language in the sense in which it is now applied to Great 
Britian and her colonies and oversea dominions. 

These men submitted their views to the Allan Commission—a 
commission that took the first steps toward the development of 
the national grain route. It was, in fact, the Allan Commission 
that gave the name of “ the national grain route ” to the route by 
which the products of Manitoba, Saskatchewan and Alberta reach 
the Atlantic seaboard from Port Arthur and Fort William. The 
purpose of the commission is to be found in the terms of the 
reference. It was instructed to recommend ‘‘a thorough and 


comprehensive improvement of the canal system on such a 
scale, of such a character, as would best tend to afford ample 
facilities for the expansion and due development of the growing 
trade and commerce of the Dominion.” The existence of a 
competing route—via Buffalo and New York—was conceded in 
the reference, in a paragraph in which the commission was 
instructed to 


consider the whole subject in all its bearings, as well in a commercial 
as in an engineering point of view, with the object of obtaining such 
reliable information thereupon as may furnish the data on which to 
base a plan for the improvement of the canal system of the Dominion 
of a comprehensive character, and such as will enable Canada to com- 
pete successfully for the transit trade of the great western country. 


The commission recommended the further deepening of the 
ship channel from Quebec to Montreal; the construction of a 
canal at Sault Sainte Marie to free the Dominion from depend- 
ance on the American canal and lock; and the the enlargement 
of the Welland and St. Lawrence canals, urging as regards these 
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canals that there should be fourteen feet of water in all of them, 
and that the locks should be of uniform size. 

The investigations of the commission covered the entire canal 
and port system of Canada. In view of the population and 
developed resources of the Dominion in 1870-71 the recom- 
mendations of the commission were remarkably bold; for the 
commissioners urged an estimated expenditure of $19,170,000 
on improvements and new works. On improvements to the 
canals and waterways of what is now the national grain route 
they recommended an expenditure of $12,250,000; for the new 
canal at Sault Sainte Marie, $500,000; enlargement of the Wel- 
land canal, $6,550,000; enlargement of the St. Lawrence canals, 
$4,500,000; and deepening of the ship channel from Quebec 
to Montreal, $800,000. 

Not all the improvements recommended were at once under- 
taken. An immediate outlay of $20,000,000 was not possible 
in 1871. Canada, with its small population, was then beginning 
to face the task of building the Intercolonial—the government- 
owned railway that connects St. John and Halifax with Mon- 
treal; and by the terms on which British Columbia had come 
into confederation the Dominion was also committed to the 
much more costly undertaking of connecting Montreal by rail- 
way with the Pacific coast. Work was begun on the St. Law- 
rence canals in 1873, but some of the improvements were not 
undertaken until seventeen or eighteen years after the Allan 
Commission formulated its plan. It was 1895 before there 
was a Canadian canal at Sault Sainte Marie. It was 1901 be- 
fore there were fourteen-foot waterways through the Welland 
and St. Lawrence canals; and 1902 before there was a uniform 
depth of thirty feet in the ship channel from Quebec to Mon- 
treal. The years of greatest expenditures on the national grain 
route were from 1885 to 1902. In this period of seventeen 
years the canal and locks at Sault Sainte Marie were con- 
structed at a cost of nearly $5,000,000; the Soulanges canal 
was built at a cost of $7,696,000; and in these years the St. 
Lawrence canals and the ship channel of the St. Lawrence 
were all deepened. 
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7. Expenditures on the National Route Since Confederation 


The year preceding the war saw the beginning of another im- 
provement to the Welland canal—an improvement that is to 
make the canal available for the largest steamers on the lakes; 
and before a beginning was made on this work in the summer 
of 1914—work that is to cost $32,000,000—there had already 
been expended on the inland waterways of the Dominion $105,- 
000,000. By far the greater part of this vast expenditure was 
on the canals of the national grain route. Between Confedera- 
tion and the war, $56,000,000 had been spent on the canals; 
and this amount did not include the money spent in the same 
period on the ship channel from Quebec to Montreal, on har- 
bor improvements at lake and tidewater points on the grain 
route, on dry docks, and on government elevators at Halifax, 
Montreal and Port Colborne, all built since 1896; and west of 
Sault Sainte Marie on elevators at Port Arthur and Moose Jaw 
and other cities in Canada beyond the Great Lakes, at which 
since 1912 the Dominion government has been embarked in 
the business of handling and storing grain. 

In the last years of this period from 1867 to 1914, proof was 
forthcoming that this great expenditure on improving and de- 
veloping the national grain route had been wisely made—(1) in 
the place taken by Montreal in the navigation season of 1914 
among the grain ports of the entire Atlantic seaboard, and (2) 
in the fact that in this year 74,000,000 bushels of Canadian 
and American grain were exported from the port. In the 
fiscal year 1868-1860, the year before the Royal Commission 
onthe Dominion Canals made its report and recommended the 
policy that has since been followed by both Conservative and 
Liberal governments, the total exports of grain from the 
Dominion were a little short of 9,250,000 bushels, and of this 
quantity were the wheat and maize from the United States that 
went from St. Lawrence ports, and 4,500,000 bushels of barley 
from Ontario and Quebec that went to the United States. 

Since canal tolls were abolished in 1901, interest on loans 
for the canals and the repayment of loans have been a charge 
on the people of the Dominion. Except for the excess-profits 
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tax—a war measure adopted in 1916—and an income tax im- 
posed in 1917, the Dominion government levies no direct taxa- 
tion. But either through the tariff, or through internal-revenue 
imposts on liquor and tobacco, every Canadian contributes his 
quota to the cost of the national grain route. In the years be- 
fore the development of Canada beyond the Great Lakes, when 
the stream of immigration diffused itself chiefly over Ontario, 
and when only the grain of Ontario and of the western states 
was carried over the national grain route, it was a complaint 
with the Maritime Provinces—provinces that were then quite 
stagnant—that they derived no advantage from the expendi- 
tures on the canals in Quebec and Ontario. 

Not much was heard of this complaint after 1896, when grain 
began to be exported from St. John. It had died away before 
the opening of the new century; for from 1884, when wheat 
from Manitoba first flowed into the stream of grain for export, 
progress in many industries in Canada besides those directly 
connected with grain growing and grain transport, depended on 
grain growing and grain handling in its varied forms. The sugar 
refineries of Halifax and Montreal, the coal mines of Nova 
Scotia and British Columbia, the saw mills of British Columbia, 
Ontario, Quebec and New Brunswick, the cotton mills of St. 
John, Halifax, Montreal, Valleyfield, Cornwall and Hamilton, 
the ready-made-clothing industries of Toronto, Hamilton and 
Montreal, were all largely dependent on the extension of the 
area under grain in the prairie provinces. The same is true of 
the railway and shipping companies, of the stock exchanges of 
Montreal and Toronto, and of the banking houses of the three 
great financial centers of the Dominion—Halifax, Montreal and 
Toronto. It is, indeed, no exaggeration to say that today there 
is scarcely a retail store from Vancouver to Halifax the volume 
of whose trade is not directly or indirectly affected by an 
increase in the trade of the national grain route. 

It is not maintained that the deepening of the St. Lawrence 
and Welland canals and of the ship channel to Montreal, the 
construction of a canal and a lock at Sault Sainte Marie, and the 
provision of first-class elevator and dry-dock facilities, have 
achieved all that was expected at the time a beginning was 
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made with these costly works. Such a claim cannot be made 
in view of the fact that in the navigation season of 1917 93,- 
000,000 bushels of wheat and oats from the prairie provinces 
reached the Atlantic seaboard by way of Buffalo as compared 
with 103,000,000 bushels of wheat and oats that went over the 
national grain route to mills in Ontario or to the Atlantic sea- 
board of the Dominion. But what has been achieved since 
1884 fully justifies the policy in regard to the national grain 
route that has been pursued at Ottawa since 1873. It is a loss 
to Canada that so much of the grain trade is diverted to Buf- 
falo. It is a loss that is continually regretted, especially at Mon- 
treal and Quebec. But no action by the government at Ottawa 
that has so far ever been suggested could have overcome the 
difficulties Montreal, Quebec and St. John are confronted 
with, from the fact that the larger and more varied trade at 
ports in the United States from Boston to Newport News at- 
tract a larger number of steamers than are attracted to Cana- 
dian: ports, and in particular a larger number of steamers of the 
class that are adapted to the transport of grain. 
EDWARD PORRITT. 
HARTFORD, CONNECTICUT. 








THE BRITISH WAR CABINET 


CCORDING to Maitland, constitutional history should 
be “a history, not of parties, but of institutions, not 
of struggles, but of results.” In attempting the follow- 

ing study in recent British constitutional history I have had this 

opinion in mind. I have made no effort to give an account of 
the work performed by the British War Cabinet, nor to explain 
in any adequate fashion why it was instituted. To recount its 
manifold activities would be to write a history of the conduct 
of the war on the part of Great Britain since it came into exist- 
ence at the close of 1916, while to present a competent expla- 
nation of its establishment would involve consideration and 
appraisal of many factors and motives—military, economic, 
political and personal—that lie outside the domain to which it 
seems wise to confine constitutional history. This paper has 
no such ambitious purposes. 4 It aims rather to discuss the new 
cabinet as an institution of government, and to show the prin- 
ciples upon which it appears to rest, in comparison with those 
which have generally been accepted as underlying British cabinet 
government in the past. The extraordinary alterations which 
the present war has wrought in the law and custom of the 
British constitution do, however, afford an impressive illustra- 
tion of the historic process whereby political institutions are 
adapted to the changing needs of society, and may well remind 
the student of constitutional history that his subject, though it 
may be insulated from other phases of history for purposes of 
analytical description, is a part of the story of human society, 
and can never be explained by reference only to itself. Politi- 

(cal institutions do not, in fact, ‘ grow,” like the lilies of the 

field or Topsy in Uncle Tom’s Cabin, but are made and moulded 

‘by men, whether by meditated contrivance or through a pro- 

cess of subconscious adaptation. 
Throughout the history of the English constitution, royal 
councils show a tendency to become over-large and unwieldy, 
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and to form within themselves smaller councils or committees. 
Thus during the seventeenth century there appeared within the 
privy council, which in Tudor times had been the central, 
directing organ of the English state, and which had. itself been 
developed from the earlier feudal assembly of the Anglo-Nor- 
man kings, a number of committees, of which the cabinet 
became by far the most important.* The privy council still 
exists, but it now belongs to what Bagehot called the “ digni- 
fied,” as distinguished from the “ efficient,” parts of the English 
constitution. It is rarely called together, and it has, as a whole, 
ceased long since to perform any political functions. The 
cabinet, on the other hand, has become the “ Government” of 
England. When in parliamentary parlance the phrase “ His 
Majesty’s Government”’ is used, it refers to the cabinet of the 
day. But the cabinet itself exhibited the same tendency toward 
undue expansion that had characterized the privy council, and 
with a similar result. In the eighteenth century, in the days of 
Walpole and the Pelhams, informal “inner rings” can be dis- 
cerned within the cabinet, composed of its most influential mem- 
bers.2, With the growing use of these “ conciliabula,” as they 
were called by those familiar with their activities, meetings of the 
full cabinet became more formal and less frequent, and by the 
close of the eighteenth century they had ceased to be of any im- 
portance. In 1801, Addington, then prime minister, laid down 
the formula that “the number of Cabinet Ministers should not 
exceed that of the persons whose responsible situations in office 
require their being members of it,” 3 and throughout the nine- 
teenth and early twentieth centuries membership in the cabinet 
was confined to ministers holding office under the crown.” 


1 Anson, Law and Custom of the Constitution, third ed., vol. ii, pt. i, ch. ii; E. 
R. Turner, ‘‘ The Development of the Cabinet, 1688-1760,” Am. Hist. Rev. vol. 
xviii, p. 751 ef seg.; xix, 27 e¢ seg.; ‘‘Committees of Council and the Cabinet,’’ 
ibid., vol. xix, p. 772 et seg. 

? Anson, of cit., vol. ii, pt. i, p. 100 e¢ seg.; Yorke, Life and Correspondence of 
Philip Yorke, Earl of Hardwicke, vol. i, pp. 177, 223, 228. 

* Anson, of. cit., vol. ii, pt. i, p. 105. 

*Some of these offices, however, were sinecures, involving little or no depart- 
mental work; ¢. g., those of lord privy seal, lord president of the council, chancellor 
of the duchy of Lancaster. 
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Prior to the present war, that paradoxical personage, a “ min- 
ister without portfolio” was all but unknown to the English 
constitution. During the past fifty years, however, there has 
again come about a marked increase in the size of cabinets, at- 
tributable in part to the creation of important new executive de- 
partments, in part to the exigencies of party politics. Whereas 
Lord Palmerston’s cabinet in 1859 numbered fifteen members, 
Mr. Asquith’s, on the eve of the present war, included twenty- 
one, while the cabinet of the coalition ministry, in 1916, con- 
tained twenty-three. Even before the outbreak of the war close 
students of English government were talking of an “inner ring”’ 
that was forming within the cabinet for the more effective trans- 
action of business." 

The difficulties involved in the attempt to conduct war upon 
a scale of magnitude unprecedented in history by means of a 
cabinet of the old type, consisting of twenty-odd political lead- 
ers, whose time was divided between departmental, parliamen- 
tary and cabinet business, soon began to attract public attention. 
A number of committees were formed within the cabinet but 








these by no means solved the problem. The lead in “ edu- 
cating” public opinion to a realization of the inadequacies of 
the existing system, and the need of more effective control of 
policy and co-ordination of administration was taken by the 
Northcliffe press. As early as Septemer 1915, the Zimes urged 
the formation of a small War Cabinet in these words: 


'«*Tt seems as if the result must inevitably be the formation of an interior junto, 
small enough to allow of deliberation and decision at close quarters.’’ Morley, 
Life of Walpole. In his Government of England, published in 1908, President 
Lowell wrote: ‘* One sometimes hears of an interior junto, or cabinet within the cab- 
inet, that really determines the policy. This is undoubtedly an exaggeration, a giv- 
ing of formal shape to informal conferences among leaders on special questions 
which have always taken place; but it appears not improbable that if the growth in the 
size of the Cabinet continues, some such interior nucleus may develop which will bear 
to the Cabinet something of the relation that the Cabinet now bears to the Ministry.’’ 
Lowell, Government of England, new ed., vol.i, p. §9. Sidney Low, in his brilliant 
treatise, The Governance of England, published in 1904, spoke with assurance of the 
actual existence of an inner ring, and said (p. 169): “‘ We may perhaps expect 
further development along these lines. Ina very large Cabinet, partly composed of 
busy departmental officers, political management will tend to be left more and more 

~ in the hands of the influential sub-committee. It is a repetition of the evolution of 
the Cabinet itself.’’ See also Anson, of. cit., vol. ii, pt. i, pp. 122-123. 











No. 3] . THE BRITISH WAR CABINET 381 


The Cabinet is far too large for waging war, and it meets far too sel- 
dom. Its members, we are sure, are at work from morning till night 
every day in the week, and we do not ignore the countless Committees 
—Trade Committees, ‘‘ War’? Committees, Food Committees, Dar- 
danelles Committees, and the like—which are constituted for special 
purposes . . . all working in watertight compartments and depending 
in the last resort on the intermittent decisions of the Twenty-two. 
What is needed is a far smaller Cabinet, capable of being assembled 
at any moment, and meeting daily as a matter of course. 


On December 1, 1916, Mr. Lloyd George finally touched off 
the fuse to the bomb that was to wreck Mr. Asquith’s coalition 
government. The conduct of the war was at that time entrusted 
to a “War Committee” of the cabinet, consisting of Mr. 
Asquith, Mr. Lloyd George, Mr. Bonar Law, Mr. Balfour, Mr. 
McKenna, Lord Curzon and Mr. Montagu. It appears, how- 
ever, that this committee had expanded, reckoning in its official 
advisers and regular ministerial visitors, into a body almost as 
unwieldy as the full cabinet. ‘ We have in fact almost reached 
the position,” remarked the 7imes, “of seeing two cabinets 
sitting side by side and taking a hand in the war.”* Lloyd 
George notified the prime minister that he could not remain in 
the government unless radical changes were made in the con- 
duct of the war, and proposed that the War Committee should 
be limited to four members. His slate, moreover, did not 
include Mr. Asquith.2 This proposal having been rejected, 
the insurgent minister presently resigned, and on December 
5 the premier himself followed suit, thus putting an end to 
the coalition cabinet which the exigencies of war had called 
into being. The Unionist leader, Mr. Bonar Law, was unable 
to form an administration, and on December 6, the king sent 
for Lloyd George, who undertook the task. 

The political crisis which has been outlined involved very 
much more than a mere change of ministry. It was the occa- 
sion of a drastic alteration in governmental organization. Hith- 
erto, as has been said, it had been an accepted principle of the 


1 Times, Dec. 4, 1916, p. 9. 
2 Jbid., p. 9. 
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English constitution that the cabinet should consist of and be 
confined to the heads of the departments of government. 
Under this arrangement the same men who, as individuals, pre- 
sided over the executive departments, in their collective capac- 
ity as a cabinet determined questions of policy. Though not 
the executive in the strict sense of the word, the cabinet was 
made up of executives.’ ‘‘ The members of the cabinet,” says 
President Lowell, writing in 1908, ‘‘ are now always the holders 
of public offices created by law .. . . they have, indeed, two 
™ functions. Individually, as officials, they do the executive work 
of the state and administer its departments; collectively they 
direct the general policy of the government. .. .”* Before 
December 1916, the first lord of the treasury, the chan- 
cellor of the exchequer, the lord chancellor, the five secretaries 
of state, the first lord of the admiralty, the president of the 
council, the lord privy seal and the presidents of the boards of 
trade, local government and education, regularly sat in the cab- 
inet, while several other officials usually did so. ‘ The tendency 
at the present day,” says Lowell, “is certainly in the direction 
of including the head of every considerable branch of the ad- 
ministration.” Membership in the cabinet, moreover, was re- 
stricted to office-holders. When Lord Lansdowne came into 
the coalition cabinet in 1915 without office he was an exception 
that proved the rule. 

Under stress of war, disquieting doubts as to the ability of a 
group of administrators to steer the ship of state successfully 
ripened into widespread conviction that the old ministerial cabi- 
net must, at least temporarily, be abandoned. To quote from 
the Report of the War Cabinet for 1917: 


The enlarged scope of Government activity and the consequent crea- 
tion of several new departments, made a Cabinet, consisting of all the 
Departmental Ministers meeting under the Chairmanship of the Prime 


tee | |. . the Cabinet is not the executive in the sense in which the Privy 

’ Council was the executive. The Cabinet shapes policy and settles what shall be 

done in important matters, and it consists mainly of the heads of great departments 

of government, but it is not therefore the executive.... . the Cabinet is the 
motive power in our executive.’’ Anson, of. ci¢., vol, ii, pt. i, pp. 141-142. 


2? Government of England, vol. i, p. 54. 
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Minister, far too unwieldy for the practical conduct of the war. It 
was extremely difficult for so large a body to give that resolute central 
direction which became more imperative the more the population and 
resources of the nation had to be organized for a single purpose—the 
defeat of German militarism.’ 


When the official list of the Lloyd George government was 
issued, it was seen that a radical change had been made in the 
political system. The old type of cabinet had disappeared.? 
Its place was taken by a small “ war cabinet” of five members, 
headed by the new prime minister, and including, in addition, 
Lord Curzon, Lord Milner, Mr. Bonar Law and Mr. Arthur 
Henderson. Of these only Bonar Law, the chancellor of the 
“exchequer, was an active administrator. Two of the other four 
held no office, and two held nominal offices that required no 
departmental labor.2 The heads of the great departments of 
administration, other than the exchequer, were no longer of 
cabinet rank, but appeared under the modest rubric, “ other 
ministers,” in company with the parliamentary under-secretaries 
who had formerly been reckoned as members of the ministry, 
but who had never sat in the cabinet. To quote again from 
the Report - 


‘ 


With the advent of the new government, a modification was introduced 
whereby the supreme direction of the war was entrusted to a small 
War Cabinet, freed from all administrative duties, and yet in the 
closest touch with all departmental ministers, while administrative re- 
\ sponsibility was placed in the hands of Ministers who were left free to 
devote their whole time to this aspect of governmental work. ...... 
The general direction of the policy of His Majesty’s Government dur- 
ing the war rests with the War Cabinet, whose members, with one 
exception, are relieved of the day to day preoccupations of administra- 


1Cd. 9005, p. I. 

2 “Tt may be possible,”’ says Sir Frederick Pollock, ‘‘to doubt whether the old 
overgrown Cabinet is extinct or only superseded.” Quarterly Review, Jan., 1918, 
pp. 17-18. 


Lord Milner and Mr. Henderson sat in the War Cabinet without portfolio; 
Lloyd George and Lord Curzon held the nominal offices of first lord of the treasury 
and lord president of the council, respectively. 
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tive work, and whose time is, therefore, entirely available for initiating 

\policy and for the work of co-ordinating the great Departments of 
State.’ 


From the outset the Lloyd George government was completely 
identified with the new War Cabinet as an institution of govern- 
ment.? 

The question of status of the non-official members of the 
War Cabinet, Lord Milner and Mr. Henderson, was raised in a 
debate in the House of Commons on February 13, 1917, ona 
motion to appropriate money “for the salaries and other ex- 
penses of the War Cabinet.” Previously members of the cabinet 
had received compensation only by virtue of the offices which 
they held.s Since the law knows nothing of a cabinet, how, it 
was asked, could money be voted for the payment of members 
of the cabinet as such? .“‘ Here in war-time,” exclaimed one 
indignant protestant, “. .. when we are urging the poor to eat 
less food, we are proposing to vote 45,000 a year to a great 
nobleman who has never done a hand’s turn without being well 
paid for it and who has come into the Cabinet without office.” + 
Mr. Herbert Samuel, on the other hand spoke for the disciples 
of Realpolitik when he insisted that it was “‘ mere constitutional 
pedantry ” to pretend that the cabinet had no existence because 
it rested upon no statute. ‘ Precedent-mongery,” he added, 

_ is not statesmanship.”5 With the voting of the appropriation, 
“membership in the cabinet for the first time received formal 
budgetary recognition.® 


1Cd. 9005, pp. vii, 1. The War Cabinet has not always been able in practice 
to dissociate questions pertaining to the conduct of the war from matters of domestic 
policy, nor to avoid consideration of administrative problems. Hansard, fifth series, 
XCVI, p. 1679. 

3«*Tf the House of Commons declared that they disapproved of the War Cabinet, 
that would be an end of this Government. We could not alter the arrangement, 
for we consider it vital.” Bonar Law in the House of Commons, Feb. 13, 1917, 
Hansard, fifth series, XC, pp. 491-492. 

3 Lord Lansdowne, when a member of the coalition cabinet without portfolio, 
received no salary; Hansard, fifth series, XC, p. 485. 
* Jbid., p. 481. 
* Ibid., pp. 495-496. 
* Ibid., pp. 487-489, 517. 
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“ Government_by amateurs” is a phrase that has been used 
to describe modern English administration... In an age when 
technical knowledge is more important than ever before in 
every form of enterprise the business of government in Eng- 
land has been transacted by persons who have often had little 
or no special capacity or expert training for it. So long as 
administration was entrusted to political leaders who had risen 
to prominence by virtue of parliamentary attainments or party 
services, and for whom concentration upon administration 
was rendered impossible by reason of parliamentary and cabi- 
net duties, government by amateurs was inevitable. But it 
required the shock of war to make generally apparent the evils 
and dangers that had long been perceived by philosophical 
observers of recent political tendencies. In the face of the 
efficient bureaucracy of Prussia, government by amateurs pal- 
pably broke down. The new system has not only released 
policy-makers from administrative duties, but has, equally, 
freed administrators from the burden of cabinet business. 
Departmental heads are no longer under the necessity “ of con- 
sidering those wider aspects of public policy which often had 
nothing to do with their departments, but for which they were 
collectively responsible.” They are now able, therefore, to 
devote much more of their time and energy than was formerly 
the case to the labors and problems of administration, rendered 
more exacting by reason of the war. The new system, further- 
more, has facilitated an increase in the number of departments, 
which the prosecution of the war has made necessary3 A 
striking and most significant feature of the new régime, as com- 
pared with the old, is the appointment of men who have ac- 
quired reputations as technical experts, rather than as politicians.‘ 





? Low, Governance of England, chap. xi. 


*Cd. 9005, p. 4. 

’ The following new ministries have been created since the institution of the War | 
Cabinet: labor, shipping, food, air, national service, pensions, and reconstruction. 
By the close of 1917 there were no fewer than twenty-nine ministers who would have 
been of cabinet rank under the old régime. Cd. 9005, p. 236. 

* Dicey, The New English War Cabinet as a Constitutional Experiment, Harvard 
Jaw Review, vol. xxx, p. 790. 
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All writers on the English cabinet have commented upon 
its secrecy. Lord Rosebery, who has himself as prime minister 
presided over cabinet meetings, declares that 


to the inquiring foreigner, nothing can seem more extraordinary, in a 
country with so much of democracy about it, than the spectacle of a 
secret council, on the Venetian model, sworn to absolute silence, and 
conducting the business of a nation which insists on publicity for every- 
thing less important . . . of all anomalous arrangements for executive 
government in an Anglo-Saxon community, during the present epoch 
and under the present conditions, the strangest is the government of 
England by a Secret Committee. 


Lowell considers secrecy an essential attribute of the English 
cabinet government and Bagehot tells us that no description of 
, the cabinet, ‘“‘ at once graphic and authentic, has ever been given. 
It is said to be sometimes like a rather disorderly board of 
directors where many speak and few listen—though no one 
knows.” According to Anson, it is questionable “ whether a 
meeting can be regarded as a meeting of the Cabinet while a 
person is present who is under no obligation to secrecy.” The 
fact that it was a secret council was, indeed, the chief reason 
for the popular suspicion and dislike of the cabinet during its 
early history. Prior to December 1916, it had no secretary 
and kept no minutes of proceedings. 

Under the new system, it has become necessary to devise 
new means to insure prompt and intimate communication be- 
tween the cabinet and the officers of administration, who are 
-now removed from it; and these in turn have involved the 
* virtual abandonment of secrecy. \ During the first year of the 
existence of the War Cabinet no fewer than 248 persons, in- 
> cluding experts in all branches of administration, attended its 
meetings. The secretary of state for foreign affairs, the first 
sea lord of the admiralty, and the chief of the Imperial General 
Staff attended regularly to communicate respecting the progress 
of the war and to consult on questions arising from day to day. 
Minutes of proceedings were kept and files regularly trans- 
mitted to the ministers most immediately concerned with the 
conduct of the war. Copies of minutes which especially af- 
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ected other departments were sent to them, and weekly reports 
were prepared by arrangement with the foreign, India and 
colonial offices on matters with which those departments were 
especially concerned.* Under such circumstances the cloud of 
‘mystery that hung over the old cabinet has been dissipated.’ 
Perhaps the most striking proof of the abandonment of secrecy 
is the publication by the War Cabinet of an official report, 
which gives an outline of its regular day-to-day procedure. 


There is a fully organized secretariat, consisting of a secre- _ 


tary and ten assistants, with offices at 2 Whitehall Gardens. 
The principal duties of the secretary are to keep the record 
of the proceedings of the War Cabinet, transmit_its decisions 


to the departments which are concerned in giving effect to | 


them, prepare agenda papers, procure and circulate docu- 
ments required for discussion, arrange for the attendance of 
ministers and others at meetings, carry_on correspondence and 
prepare reports.3 It was stated in Parliament that the War 
Cabinet relied upon the advice of the officers of the secretariat, 
but this was denied by the government.* In connection with 
the secretariat an extensive system of “liaison officers” has 
been developed, so that intimate relations are now established 
between the War Cabinet and every department of government.5 

The study of the modern English cabinet may begin, 
properly enough, with Bagehot’s classic treatment of the sub- 
ject, but unfortunately, a great deal of it has also ended there. 
By exploding the “literary theory”’ of the English constitution 
and subjecting to his powers of keen analysis the political system 


*Cd. 9005, pp. 2-3. 

?Jt should not be inferred from what has been said that the War Cabinet is a 
public council. The public is, of course, not admitted to its deliberations, nor are 
minutes of its proceedings published, though it appears that upon one occasion at 
least an enterprising London daily did print certain minutes that had come into its 
possession (Hansard, fifth series, XC, p. 440). The War Cabinet is a private, but 
not a secret council. 

®Cd. 9005, p. 3. The War Cabinet took over the secretariats of the Committee 
of Imperial Defence and the War Committee of the previous cabinet. Jdid., p. 3; 
Hansard, fifth series, XC, p. 439; XCI, pp. 620-621. 

* Hansard, fifth series, XCIV, pp. 1422-1423. 


5Cd. 9005, p. 2. 
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as he observed it in operation fifty years ago, Bagehot was able 
to draw a realistic picture of English government that was im- 
pressive enough to stamp itself, in broad outlines, upon the 
minds of two generations of Englishmen. But some of his 
doctrines, sound as they were in the age of Lord Palmerston, 
have themselves become something like a “literary theory” 
when applied to the constitution in the days of Lloyd George.’ 
This is conspicuously true of that one which he viewed as the 
corner-stone of the English system: the collective responsibility 
of the cabinet to the House of Commons. He declared it 


a board of control chosen by the legislature, out of persons whom it 
trusts and knows, to rule the nation. The particular mode in which 
the English ministers are selected ; the fiction that they are, in any 
political sense, the Queen’s servants ; the rule which limits the choice 
of the Cabinet to the members of the legislature ,—are accidents unes- 
sential to its definition, historical incidents separable from its nature. 
Its characteristic is, that it should be chosen by the legislature out of 
persons agreeable to and trusted by the legislature. 


The collective character of the cabinet’s responsibility is em- 
phasized by all modern authorities. Morley in his Life of 
Walpole tells us that 


as a general rule every important piece of departmental policy is taken 
to commit the entire Cabinet, and its members stand or fall together. 
The Chancellor of the Exchequer may be driven from office by a bad 
despatch from the Foreign Office, and an excellent Home Secretary 
may suffer for the blunders of a stupid Minister of War. The Cabinet 
is a unit—a unit as regards the sovereign, and a unit as regards the 
legislature. 


This doctrine of the collective responsibility of cabinet to Com- 
mons has been accepted almost universally as a commonplace 


' This thought is clearly expressed by Sidney Low, Governance of England, chap. 
i. In the second edition of his English Constitution, published in 1872, Bagehot 
himself perceived that parts of his description were likely to grow obsolete. Pro- 
fessor Dicey, a warm admirer of Bagehot, says of him: ‘‘ He has drawn the truest 
picture anywhere to be found of English Cabinet government as it existed fifty years 
ago and as it was assumed, not with perfect truth, to work up to almost the end of 
last year [1916].’’ Harvard Law Review, vol. xxx, p. 788. 
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of modern British constitutional practice. It appears to have 
been based, however, upon the actual ousting of ministries by 
the House of Commons, an event that occurred so frequently 
in the early Victorian era as to seem normal, but which seems 
to have fallen into desuetude. Sidney Low, who has done for 
the English constitution of the early twentieth century what 
Bagehot did for it a gengration before, views the responsibility 
of the cabinet to the House as virtually extinct. He declares: 


The House of Commons no longer controls the Executive ; on the con- 
trary the Executive controls the House of Commons. The theory is 
that the ministers must justify each and all of their acts before the 
representatives of the nation at every stage ; if they fail to do so, these 
representatives will turn them out of office. But in our modern prac- 
tice the Cabinet is scarcely ever turned out of office by Parliament 
whatever it does." 


Into what has caused so profound a change in the relations of 
cabinet and Commons since Bagehot’s day, we need not here 
inquire; the party system, a change in the theory of represen- 
tation, and the growth of extra-parliamentary agencies for the 
expression of public opinion have undoubtedly had much to 
do with it. But of the fact that a great change has taken place 
there can be no doubt.” . Responsibility to the people, or more 
accurately, to the electors, has been substituted for responsibil- 
‘ity to the Commons. Public opinion, whether expressed in a 
general election or through extra-constitutional agencies, appears 
to have supplanted the division lobby of the House of Com- 
mons as the maker and unmaker of cabinets.3 


' Low, Governance of England, pp. 80-81. 
*See Low, Governance of England, chaps. iv and v, on this point. 


* «Tt is true, I think, to say that in the last hundred years the power which deter- 
mines the existence and extinction of Cabinets has shifted, first from the Crown to 
the Commons, and then from the Commons to the electorate. But it is no longer 
true that the House of Commons is always a close reflection of the opinion of the 
country, or that it responds to changes of public opinion as they may occur during 
the existence of a Parliament.’’ Anson, of. cit., vol. ii, pt. i, pp. 133-134. Bage- 
hot was, of course, not unaware of the force of public opinion and its effect upon 
the fate of ministries, but in his day public opinion acted upon the ministry indirectly, 
through the agency of the House of Commons. 
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Since the outbreak of the war there have been two changes 
of ministry, and in both cases the House of Commons has 
played the rdle of passive spectator rather than of active agent." 
It was no adverse vote that put an end to the Liberal cabinet 
in 1915, or to the coalition cabinet in 1916, and if Bagehot’s 
principle of responsibility had still been operative, there would 
have been no change of ministry on either occasion. ‘The 
House,” as Sidney Low puts it, “‘ did not vote Mr. Lloyd George, 
Lord Curzon, and Lord Milner into office; it did not vote Mr. 
Asquith out, for the late coalition ministry had an unbroken 
majority in the Chamber when its chief resigned in deference 
to what was understood to be the voice of public opinion.”* To 
quote another distinguished English publicist, commenting upon 
the crisis of December, 1916: “In the present instance the 
House has not been defied, but it has not been consulted. Mr. 
Lloyd George draws his strength from outside the walls of Par- 
liament; he owes his elevation to a kind of informal and irreg- 
ular, but unmistakably emphatic, plebiscite. The House of 
Commons did not make him Premier; it is doubtful whether 
it could unmake him.”; It is true that language is still used 
in Parliament which indicates that the old theory of respon- 
sibility has not been formally discarded, but it is doubtful 
whether it is, or is intended to be, taken very seriously.4 | Cer- 


1 No doubt the fact that the present House of Commons was elected in 1910, under 
wholly different conditions from those prevailing after August 1914, should be taken 
into account in any attempt to explain this fact. 

? Sidney Low, “ The Imperial Constitution: The New Phase,” Mineteenth Century, 
vol. Ixxxii, p. 242. ‘‘In England. . . in extremely important matters the public 
opinion of the nation has been ascertained and faithfully acted upon without parlia- 
mentary action. This has even been done in the making and unmaking of Cabinets. 
Twice since the war began the Cabinet has been reconstructed, once involving the- 
fall of the Prime Minister, with no preliminary declaration of Parliament whatever. 

it would be absurd to maintain that the Ministry of Mr. Lloyd George did 
not take office because of a public demand, or that it could maintain ‘itself for a 
moment if it lost public confidence, whether Parliament registered the change or not,’’ 
says G. B. Adams, ‘‘ The British Empire and a League of Peace,’’ ation, vol. cvi, 
P. 392. 

5 Quoted by G. B. Adams, ‘‘ The British Empire and a League of Peace,’’ Nation, 
vol. cvi, p. 392. 

*For example, in opposing Mr. Asquith’s motion for a parliamentary committee 
to investigate the charges made by General Maurice respecting the government’s 
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tainly Mr. Lloyd George and his colleagues in the War Cabinet 
cannot feel toward the House of Commons, which had nothing 
to do with bringing them to power, as Peel, or Russell, or 
Palmerston felt." 

The lack of any effective control of the War Cabinet by Par- 
liament is emphasized by another departure from the accepted 
theory of cabinet government. Before December 1916, it was 
a rule that every member of the cabinet must sit in one or the 
other of the two Houses of Parliament and that the prime min- 
ister, when not a peer, should lead the House of Commons. 
But the majority of the members of the new cabinet do not reg- 
ularly attend debates, and have, in effect, ceased to be parlia- 
mentarians. Their time is supposed to be devoted entirely to 
matters of policy related to the conduct of the war. The prime 
minister is no longer the leader of the House of Commons, nor 
is he, as a rule, present at its sessions. His place is taken by 
the chancellor of the exchequer, who represents the government 


statements about the military forces of the empire, Lloyd George, speaking in the 
House of Commons on May 9, 1918, said: ‘* Make no mistake about it, This is a 
vote of censure upon the Government. If this motion is carried we could not pos- 
sibly continue operations, and the right honorable gentleman, as the one responsible 
for the motion, would have to take the responsibility for the Government, ’’ 


1 The circumstances of the resignation of Mr. Austen Chamberlain as secretary of 
state for India in July 1917 may portend a constitutional custom that will permit of 
the dismissal of a single minister without involving a change of ministry. In the 
eighteenth and early nineteenth century incompetent or unpopular ministers were 
sometimes forced out of office while their colleagues remained, but for the last half 
century, I believe, no case of this kind has occurred. (See Low, Governance of 
England, chap. viii, and Lowell, Government of England, vol. i, pp. 73-74). 
Prior to the establishment of the War Cabinet it was virtually impossible to censure a 
single minister for his administration of his department without censuring the govern- 
ment as a whole. The publication of a Xefort on military operations in Mesopo- 
tamia, drawn up by a commission of inquiry, aroused the British public to a high 
pitch of irritation, and the ‘‘ punishment ’’ of somebody was demanded. The Report 
censured the conduct of the India office, and the House voted to refer the charges to 
a judicial tribunal. In the speech in which he announced his resignation to Parlia- 
ment, Mr. Chamberlain took the position that it was impossible for him to remain at 
the head of the office in which his conduct had been censured, ‘* while such conduct 
might at any moment be called in question by the judicial tribunal to which you are 
going to refer these matters.’’ (Zimes, July 13, 1917, p. 10.) His action seems 
to show that collective responsibility of ministers has lapsed, at least temporarily, 
since it was not viewed, either by the War Cabinet or by the other ministers, as re- 
quiring their resignations. 
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and answers questions addressed to the prime minister.‘ Mr. 
Bonar Law thus explained his position to the House: 


I am not here as the deputy of the Prime Minister in the ordinary 
sense of the word. When he asked me to join the Government he 
asked me to join as Leader of the House of Commons, and it is in 
that capacity that I come to the House. I know perfectly well that 
any one who attempts to lead the House of Commons who is not the 
Prime Minister will find it much more difficult than if he was, but I 
am perfectly certain of this, that in the way in which we are attempting 
to carry on the business, where we are having Cabinet meetings at 
least once every day, it would be utterly impossible for one man to 
attempt to direct the War and at the same time toattempt to direct 
~. the House of Commons.’ 


The withdrawal of the cabinet, and especially of the prime min- 
ister, from Parliament naturally elicited some adverse comment 
and criticism. One remonstrant in the House of Commons ex- 
pressed surprise and disappointment that the prime minister 
could not find time to attend the opening of the session in Feb- 
ruary 1917, “though he could address a large meeting” the 
day before. ‘The House of Commons,” he adds, “is not 
accustomed to this method of treatment, and in my opinion the 
sooner the Prime Minister finds time to attend to the business 
of the House of Commons the better the Government will get 
on with the war.”3 Another critic urged that the prime min- 
ister should attend at least once a week to answer questions 
which members might desire to put to him. But it is only 
on occasions of especial moment that Lloyd George comes 
in person to the House of Commons. Lord Curzon has acted 
as spokesman of the War Cabinet in the House of Lords, but 
it has not been necessary for him to attend its sessions regu- 
larly. The War Cabinet, though its members do indeed hold 


1Cd. 9005, p. 1; Hansard, fifth series, XCIII, p. 2289; XCIV, p. 1422; XCV, 
p. 1600; Low, ‘* The Imperial Constitution: The New Phase,’’ Mineteenth Century, 
vol. Ixxxii, p. 244. 

? Hansard, fifth series, XC, p. 492. 

8 Ibid, p. 46. 
* Hansard, fifth series, XCI, p. 600. 
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seats in Parliament, could scarcely be described, as Bagehot 
described the cabinet of former days, as a ‘“ committee of the 
legislature.” 

Though this study is concerned with the new cabinet as a 
purely British institution, it must at least refer to what is perhaps 


the most significant fact about it, which is its temporary absorp- . 


tion into a wider imperial cabinet. One of the first acts of the 
Lloyd George government was to invite the prime ministers of 
the Dominions to attend a series of special and continuous 
“meetings of the War Cabinet. For the purpose of those meet- 
ings the Dominion prime ministers were to be members of the 
War Cabinet. There thus came into existence a new institu- 
tion, representative of the British Empire as a whole, and sym- 
bolic of a growing sense of unity among its several parts. 
‘The Imperial War Cabinet, as it came to be called, consisted of 
the members of the British War Cabinet, representatives of 
all the Dominions except Australia," the secretary of state 
for India together with three assistants appointed by the gov- 
ernment of India, and the colonial secretary, to speak on be- 
half of the crown colonies and protectorates; It was presided 
over by the British prime minister, and held fourteen meetings 
between March 20 and May 2,1917.? The overseas repre- 
sentatives did not attend in the subordinate capacity of ad- 
visers. As Lord Curzon explained to the House of Lords: 


,/ The British Cabinet became for the time being an Imperial War Cabi- 
net. While it was in session its overseas members had access to all 


the information which was at the disposal of His Majesty’s Govern- ° 


ment, and occupied a s¢a¢us of absolute equality with that of the mem- 
bers of the British War Cabinet. It had prolonged discussions on all 


1 Mr. Hughes, the prime minister of Australia, was prevented from attending by 
a general election at home. 

*Cd. g005, pp. 5-7. The Imperial War Cabinet was distinct from the Im- 
perial War Conference which sat in London at the same time. The latter was com- 
posed of the overseas representatives who were attending the Imperial War Cabinet, 
but met under the presidency of the colonial secretary, and did not include the 
British prime minister or the other members of the British War Cabinet. Its sessions 
took place at various dates between March 21 and April 27, 1917, and it adopted a 
number of highly important resolutions. 
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the most vital aspects of imperial policy, and came to important deci- 
sions with regard to them—decisions which will enable us to prosecute 
the war with increased unity and vigour, and which will be of the 
greatest value when it comes to the negotiation of peace. .. .' 


So successful was this novel experiment in imperial politics 
that at the last session Mr. Lloyd George, on behalf of the 
British government, proposed that similar meetings should be 
held annually, or more frequently if desirable, and that the im- 
perial cabinet, so summoned, 


should consist of the Prime Minister of the United Kingdom and such 

of his colleagues as deal specially with Imperial Affairs, of the Prime 

Minister of each of the Dominions or some specially accredited alter- 

nate . . . and of a representative of the Indian people to be appointed 
‘ by the Government of India. 


The meeting of a second Imperial War Cabinet in London on 
June 11, 1918, points toward a realization of his hope that 

_annual imperial cabinets may become “ an accepted convention 
of the British Constitution.” 

The Imperial War Cabinet runs counter to the traditional 
British theory of responsibility, for it is clearly not responsible 
to a legislature. For this reason, and for others, it has been 
opposed by those imperial federationists of the stricter school 
who have been urging the creation of a new federal imperial 
parliament with a new cabinet responsible to it, on the ground 
that the successful operation of cabinet government requires 
the absolute responsibility of a single cabinet to a single legisla- 
ture.?. The Imperial War Cabinet seems to them an illogical and 
haphazard expedient. As one of them said: “ At present we 
have an Imperial Executive without an Imperial Legislature, and 


1 Hansard, fifth series, XXV, (Lords), p. 145. ‘‘ For many yearsthose of us who 
perceived the importance of the matter have been considering in what manner and 
form the Dominions could best be called to our councils; and now we see them, 
under the stress of war, summoned not only for counsel but to take a direct share of 
command.’’ Sir Frederick Pollock, ‘‘ Imperial Unity: The Practical.Conditions,’ 
Quarterly Review, January, 1918, p. 11. 


2 For a somewhat doctrinaire advocacy of this view, see L. Curtis, Problem of the 
Commonwealth. 
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a Domestic Legislature without a Domestic Cabinet.”* On the 
other hand, those who look forward to an imperial common- 
wealth of a new type, made up of autonomous nations enjoying 
equality of status and united in a permanent voluntary alliance, 
are inclined to see in the new imperial cabinet a promise of the 
fulfillment of their hopes.’ 

How far the changes in cabinet government that have been 
outlined will prove permanent, and to what extent they will be 
modified or abandoned after the war, are subjects of specula- 
tion upon which prophets will inevitably disagree. Many of 
these changes, however, are in keeping with modern constitu- 
tional tendencies and therefore a return to the former cabinet 
system seems improbable. 


ROBERT LIVINGSTON SCHUYLER. 


1]. A. R. Marriott, ‘‘ British Federalism: A Vanished Dream?’’ Nineteenth Cen- 
tury, vol. Ixxxii, p. 493. 

? Vide, e. g., General Smuts, War-Time Speeches, p. 30, and Sir R. Borden, 
Speech to the Empire Parliamentary Association, April 3, 1917, quoted in part in 
Cd. 9005, pp. 8-9. Smuts and Borden were both members of the Imperial War 
Cabinet. 
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COLLECTIVE BARGAINING BEFORE THE 
SUPREME COURT 


N three important cases a majority of the United States Su- 
preme Court has thwarted efforts of labor unions to in- 
crease their numbers. In all three there was vigorous 

dissent. All three were opposed to the judgment of the court 
below. The first two found statutes wanting in the require- 
ments of due process of law. Adair v. United States‘ annulled 
an Act of Congress which prohibited interstate carriers from 
discharging an employe because of his membership in a labor 
union. Coppage v. Kansas? declared invalid a state law which 
forbade any employer to require of employes or of persons 
seeking employment an agreement not to become or remain a 
member of a labor union. The third decision is Hitchman 
Coal and Coke Company v. Mitchell et a/.,3 handed down last 
December. It deals with a situation created by the type of 
agreement which Kansas sought unsuccessfully to forbid. Of- 
ficers of a labor union were restrained by injunction from secur- 
ing secret promises to join the union from employes who had 
agreed to relinquish their employment in case they became 
members. 

Each of these decisions was rendered in the name of freedom 
and liberty. But since each dealt with conflicting interests, 
each necessarily involved interfering with liberty as well as pro- 
tecting it. The majority judges of the Supreme Court must 
have thought that the liberty they safeguarded was for some 
reason entitled to more consideration than the liberty they cur- 
tailed. And the minority and the judges below must have held 
contrary views. The importance of the decisions and of the 
court which rendered them may make it profitable to review 
the various opinions and try to arrange the controlling reasons 
for the divergent views. In so far as the opinions do not lend 


1 (1908) 208 U. S, 161. 
27(1915) 236 U. S. 1. 
3 (1917) 245 U.S. 232. 
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themselves to this purpose, an endeavor will be made to indi- 
cate the fact. It not infrequently happens that a judicial 
opinion, like the arguments of counsel, starts from a selected 
premise which has in it the seeds of a desired result, and neg- 
lects to weigh that premise in even scales against competing 
premises which are equally significant but which bear other 
fruit. 

Only four of the judges sat in all three cases. Of these 
Chief Justice White was consistently with the majority, and Mr. 
Justice Holmes with the minority. Mr. Justice McKenna was 
with the majority in the Coppage case and the Hitchman case, 
and with the minority in the Adair case. Mr. Justice Day dis- 
sented in the Coppage case and concurred in the other two. 
Justices Pitney, Van Devanter and McReynolds sat in the Cop- 
page case and the Hitchman case and concurred in both. With 
them in the Coppage case was Mr. Justice Lamar; against 
them, Mr. Justice Hughes. Chief Justice Fuller and Justices 
Harlan, Peckham and Brewer completed the majority in the 
Adair case; and Justices Brandeis and Clarke, the minority in 
the Hitchman case. 


I 


The Adair case involved no dispute as to the facts, as the 
respondent by demurring to the indictment confessed that he 
had discharged an employe of an interstate railroad because of 
his membership in a labor union. The sole issue before the 
court was the constitutionality of the statute forbidding such 
discharge. And the opinion of Mr. Justice Harlan maintained 
its unconstitutionality by asserting it. 

Adair was an agent of the carrier. It was his right, says the 
learned justice, ‘‘ and that right inhered in his personal liberty, 
and was also a right of property, to serve his employer as best 
he could, so long as he did nothing that was reasonably for- 
bidden by law as injurious to the public interests.” This seems 
a prelude to a consideration of the question of reasonableness. 
But we are not thus favored. Instead, we are informed again 
that “it was the right of the defendant to prescribe the terms 
upon which the services of Coppage [the employe] would be 
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accepted, and it was the right of Coppage to become or not, 
as he chose, an employe of the railroad company upon the 
terms offered him.” 

This describes the legal situation before the passage of the 
statute. The parties were at liberty to bargain as they pleased 
about the affiliation of the employe with a union. But what 
we need to know is why the legal situation created or sanctioned 
by the common law cannot be changed by statute. We do not 
gain light on this point from any recital of the rights of the 
parties at common law, however oft repeated. Mr. Justice 
Harlan quotes a statement from Cooley that “it is a part of 
every man’s civil rights that he be left at liberty to refuse busi- 
ness relations with any person whomsoever, whether the refusal 
rests upon reason, or is the result of whim, caprice, prejudice 
or malice.” But this is froma treatise on torts, and is evidently 
intended to mean that a man is not liable in tort for refusing to 
hire another or to work for another. It does not throw light 
on the question whether a new statutory arrangement is reason- 
able enough to be constitutional. 

The succeeding paragraph in the opinion takes us no further 
in our quest. It cites Lochner v. New York," and says that all 
the court were agreed “as to the general proposition that there 
is a liberty of contract that cannot be unreasonably interfered 
with by legislation.” Next follows the concession that the 
“right of liberty” is subject “to such reasonable restraints as 
the common good or general welfare may require.” But this 
is succeeded, not by a discussion of the question of reasonable- 
ness, but by a neglect of it. Note the significant silence on the 
controlling issue: 


. it is not within the functions of government—at least in the ab- 
sence of contract between the parties—to compel any person, in the 
course of his business, and against his will, to accept or retain the 
personal services of another. 


After reiterating again the common-law rights of the employer 
and of the employe, the opinion continues: 


1 (1905) 198 U. S. 45. 
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In all such particulars the employer and the employe have equality of 
right, and any legislation that disturbs that equality is an arbitrary in- 
terference with the liberty of contract which no government can legally 
justify in a free land. 
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There is more to the same effect. Summing it up, the statute 
is unconstitutional because it is unconstitutional. 

It is not surprising that such an avoidance of the question of 
reasonableness prompts Mr. Justice McKenna to open his dis- 
sent by saying: 









‘The opinion of the court proceeds upon somewhat narrow lines and 
either omits or does not give adequate prominence to the considera- 
tions which, I think, are determinative of the questions in the case. 








And later he suggests that an inquiry be made as to the pur- 
pose of the legislation, ‘‘ without beating about in the abstract.” 

This purpose Mr. Justice McKenna finds in the other pro- 
visions of the statute setting forth a plan of arbitration to pre- 
vent the strikes which are apt to arise from disputes between 
employers and employed. The unions among railroad em- 
ployes, he says, exist, and are a fact to be reckoned with. 
They create a unity among employes which may be an obstacle 
or an aid to arbitration. Congress sought to make this unity 
an aid in the settlement of labor disputes. The requirement is 
therefore in the public interest. It is imposed only on those 
engaged in a public-service enterprise, who are subject to con- 
trol in the interest of the public. With the rights of those 
engaged in private business ‘‘ we are not concerned.” 

Mr. Justice McKenna therefore finds the restriction on the 
liberty of the carriers a reasonable one, because, accepting con- 
ditions as they are, it will tend to prevent strikes. Mr. Justice 
Harlan dismisses this alleged justification in a somewhat round- 
about way. He enters upon the question in order to discover 
whether the act is a regulation of interstate commerce. This 
is in response to some argument which he calls a suggestion 
that the act “can be referred to the power of Congress to 
regulate interstate commerce, without regard to any question 
of personal liberty or right of property under the 5th Amend- 
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ment.” If the argument was put in this way, it confused two 
distinct questions. The opinion recognizes this when it says 
later that the power over commerce “cannot be exerted in 
violation of any fundamental right secured by other provisions 
of the Constitution.” And if the act is not a regulation of 
interstate commerce, it is unconstitutional, even if it does not 
also violate the Fifth Amendment. So that the majority, by 
holding that the objects of the statute are not within the pur- 
view of the commerce power, avoids explicit analysis of the 
reasons adduced by the minority for the reasonableness of its 
interference with liberty. 

Mr. Justice Harlan prefaces his consideration of the com- 
merce question by saying: 


Manifestly, any rule prescribed for the conduct of interstate com- 
merce, in order to be within the competency of Congress under its 
power to regulate commerce among the states, must have some real or 
substantial relation to or connection with the commerce regulated. 


Then follows the rhetorical question: 


But what possible legal or logical connection is there between an em- 
ploye’s membership in a labor organization, and the carrying on of 
interstate commerce ? 


In first analysis, of course, the connection is factual. Whether 
it is also logical depends upon the logician; whether it is legal, 
upon the judge. Mr. Justice Harlan finds no link between 
labor unions and commerce, because “it is the employe as a 
man, and not as a member of a labor organization, who labors 
in the service of an interstate carrier.” ‘‘Surely,” he says, 
“those associations, as labor organizations, have nothing to do 
with interstate commerce.”' The argument to the contrary he 


1It is interesting to compare a statement of Mr. Justice Pitney on behalf of the 
majority in the Coppage case, in which he says that ‘‘it cannot be judicially de- 
clared that membership in such an organization has no relation to a member’s duty 
to his employer’’ (236 U. S.1, 19). In the Coppage case it was the argument in 
favor of the statute which urged that ‘‘membership in a labor organization is the 
‘ personal and private affair’ of the employe.’’ 

In sustaining the Adamson Law in Wilson v. New (1917) 243 U. S. 332, a 
majority of the Supreme Court in effect discountenanced the application of the com- 
merce elause adopted by the majority in the Adair case. 
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regards as based upon the assumption that “‘ members of labor 
organizations would, by illegal or violent measures, interrupt 
or impair the freedom of commerce among the states.” And 
of such assumptions he says: 


We will not indulge in any such conjectures, nor make them, in whole 
or in part, the basis of our decision. We could not do so consistently 
with the respect due to a co-ordinate department of the government. 


Mr. Justice McKenna’s respect for Congress takes a different 
form. He sees that the power of labor unions “ may be ef- 
fectively exercised without violence or illegality,’ and he quotes 
from a report of the Senate Committee to show that the legis- 
lation was based, not on conjecture, but on experience. Of the 
argument of the majority he says: 


Neither the supposition nor the disrespect is necessary, and, it may be 
urged, they are no more invidious than to impute to Congress a care- 
less or deliberate or purposeless violation of the constitutional rights of 
the carriers. 


Plainly Mr. Justice Harlan avoids due consideration of the 
justifications for the restraint imposed on the carriers. But 
Mr. Justice McKenna also fails to give due weight to the burden 
of that restraint upon them. The act, he says, restrains noth- 
ing ‘“‘ which is of any material interest to the carrier.” He as- 
sumes that the discharge of an employe because of membership 
in a union is “ the exercise of mere whim or caprice,” or at any 
rate that it may be, and that “this is the liberty which is at- 
tempted to be vindicated as the constitutional right of the 
carrier.’ And on this assumption he comments eloquently: 
“Liberty is an attractive theme, but the liberty which is exer- 
cised in sheer antipathy does not plead strongly for recogni- 
tion.” 

Mr. Justice Holmes looks deeper. Ina separate dissent he 
says that “the section is, in substance, a very limited inter- 
ference with the freedom of contract, no more. It does not 
require the carriers to employ anyone. it does not forbid them 
to refuse to employ anyone, for any reason they deem good.” 
And he puts his finger on the artificiality of the individualistic 
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approach to the problem, by adding: “‘. . .even where the notion 
of a choice of persons is a fiction and wholesale employment is 
necessary upon general principles that it might be proper to 
control.” The statute, he finds, “simply prohibits the more 
powerful party to exact certain undertakings, or to threaten 
dismissal or unjustly discriminate on certain grounds against 
those already employed.” If there is believed to be an im- 
portant ground for the restraint, ‘the Constitution does not 
forbid it, whether this court agrees or disagrees with the policy 
pursued.” Mr. Justice Holmes does not confine his sanction to 
the object of preventing strikes. Though he thinks that labor- 
ing men are apt to attribute to unions advantages “ that really 
are due to economic conditions of a wider and deeper kind,” 
he says that he “ could not pronounce it unwarranted if Con- 
gress should decide that to foster a strong union was for the 
best interest, not only of the men, but of the railroads and the 
country at large.” And his conclusion, which he puts at the 
beginning of his opinion, is stated as follows: “I also think 
that the statute is constitutional, and, but for the decision of my 
brethren, I should have felt pretty clear about it.” 

So much for the arguments of the judges. Mr. Justice 
Holmes sees the issue as one of policy which it is for Congress 
to decide. The majority find some eternal right of the carrier 
to be left alone, against which Congress beats in vain. They 
build this right on the common-law right of the carrier to be 
immune from damages if it dismissed an employe because he 
was a member of a union. But this common-law right was a 
judicial creation with respect to an issue between man and man. 
The issue in the Adair case is one between man and govern- 
ment. The new right of the carrier discovered by the Adair 
case is wholly different from that which it had at common law. 
An immunity against an individual has been enlarged into an 
immunity against the government. Yet the court seems to 
think that it is merely protecting an old right, and not creating 
anew one. Thus it avoids giving any substantial reason for its 
decision. 

The majority recognizes that the issue before the court is 
one of reasonableness. The merit of its opinion depends, 





No. 3] COLLECTIVE BARGAINING 403 


therefore, upon its discussion of that issue. Legislatures are 
fortunate in not being called upon to give reasons for the law 
they make. Courts are under a duty to give weighty and spe- 
cific reasons before they unmake the law made by the legisla- 
ture. They may not inappropriately be held subject to the 
canon that the vigorous assertion of a conclusion is not the 
giving of a reason for it. Judged by this canon, the majority 
opinion in the Adair case is sadly wanting. Its declaration 
that it is not within the functions of government to compel a 
person against his will to retain the services of another is be- 
side the point, because Congress did not compel the carrier to 
retain the services of any of its employes. There is a wide 
difference between prohibiting discharge for a single, specified 
reason, and prohibiting discharge altogether. The court can- 
not convince us of the unreasonableness of what Congress did, 
by telling us that it is not within the functions of government 
to do something much more drastic. It does not enlighten us 
on the question of reasonableness by the rhetorical fiat that 
“the employer and the employe have equality of right, and 
any legislation that disturbs that equality is an arbitrary inter- 
ference with liberty of contract which no government can 
justify in a free land.” Yet it is on this fiat that the decision 
rests, and not on anything that can be dignified with the title 
of a reason. 


II 


This question of the disturbance of the equality between em- 
ployer and employed receives further discussion in the opinions 
in the Coppage case. The majority in that case insist that a 
statute which forbids an employer to require of a laborer, as a 
condition of obtaining or remaining in employment, an agree- 
ment not to become or to remain a member of a labor union, 
is as vicious as one which forbids dismissal because of member- 
ship in a union. If the employer must remain free to dis- 
charge an employe for any reason that seems to him good, he 
must be permitted to announce in advance what reasons he 
will deem sufficient for discharge. ‘‘ Granted the equal free- 
dom of both parties to the contract of employment, has not 
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each party the right to stipulate upon what terms only he will 
consent to the inception, or to the continuance, of that rela- 
tionship?” 

Mr. Justice Holmes, in a brief dissent, did not seek to dis- 
tinguish the problem before the court from that involved in the 
Adair case. He thought that the Adair case should be over- 
ruled. But Mr. Justice Day, who concurred in the Adair case, 
distinguishes it from the case in hand, in which he dissents. 
His reasons are as follows: 


There is a real, and not a fanciful, distinction between the exercise 
of the right to discharge at will and the imposition of a requirement 
that the employe, as a condition of employment, shall make a par- 
ticular agreement to forego a legal right. The agreement may be, or 
may be declared to be, against public policy, although the right of 
discharge remains. When a man is discharged, the employer exer- 
cises his right to declare such action necessary because of the exigencies 
of his business, or as the result of his judgment for other reasons suffi- 
cient to himself. When he makes a stipulation of the character here 
involved essential to future employment, he is not exercising a right to 


discharge, and may not wish to discharge the employe when, at a 
subsequent time, the prohibited act is done. What is in fact accom- 
plished, is that the one engaging to work, who may wish to preserve 
an independent right of action, as a condition of employment, is 
coerced to the signing of such an agreement against his will, perhaps 
impelled by the necessities of his situation. 


In illustration of his point, Mr. Justice Day refers to such pos- 
sible stipulations as that a person seeking employment shall 
agree not to resort to the courts for redress in case of disagree- 
ment with his employer, or not to become a member of the 
national guard, or not to affiliate with a particular political party. 
The requirement of such agreements in advance, he insists, is 
the exercise of a wholly different liberty from those of not em- 
ploying or of discharging after employing. 

There is a difference, of course. But whether the difference 
is sufficient to entitle one who dissents in the Coppage case to 
concur in the Adair case is more difficult to determine. Mr. 
Justice Day does not establish the importance of his distinction 
by saying that the Kansas statute “reaches not only the em- 
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ployed, but as well, one seeking employment,” who “ by signing 
such agreements” is ‘“ deprived of the right of free choice as 
to his future conduct.” So long as the employe remains 
legally free to quit his employment at any time, he may always 
choose between joining a union or keeping his job. So far as 
we can reason about it, the agreement would seem to have no 
wider direct results as between employer and employe than 
would ensue from the announcement by the employer that he 
ran and would continue to run a closed non-union shop. But 
psychological considerations may enter in to make a difference. 
Evidently the employers think that the securing of the indi- 
vidual agreements at the time of hiring is an aid in their en- 
deavor to avert the pressure of collective bargaining on the part 
of the men. And, as will appear later from the Hitchman case, 
the existence of a contract between employer and employed 
gives a weapon to the former against third parties who seek to 
unite employes in a demand that they be retained as union men. 
The majority, therefore, do not find in the Adair case a com- 
plete precedent for the Coppage case. Nevertheless the major 
issue in both cases is whether the legislature may aid laborers 
in their efforts to secure collective bargaining. 

This evidently is the way Mr. Justice Holmes views it. Ina 
dissent which takes only a paragraph, he says: 


In present conditions a workman not unnaturally may believe that 
only by belonging to a union can he secure a contract that shall be fair 
to him. If that belief, whether right or wrong, may be held bya 
reasonable man, it seems to me that it may be enforced by law in 
order to establish the equality of position between the parties in which 
liberty of contract begins. Whether in the long run it is wise for the 
workingmen to enact legislation of this sort is not my concern, but I 
am strongly of opinion that there is nothing in the Constitution of the 
United States to prevent it, .... 


Thus Mr. Justice Holmes regards the statute as a promoter of 
liberty and equality. The minority regard it as an interference 
with both. This is not to say that they disagree as to the 
results the law sought to produce. Their difference relates to 
the characterization of those results. It goes to the essence of 
what each means by liberty and equality. 
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To the minority, liberty and equality mean something actual 
and concrete. Mr. Justice Day says of the Kansas statute: ‘I 
think that the Act now under consideration, and kindred ones, 
are intended to promote the same liberty of action for the em- 
ploye, as the employer confessedly enjoys.” It is a step towards 
making them equal in bargaining power. It prohibits “ coer- 
cive attempts” on the part of employers to deprive employes 
“of the free right of exercising privileges which are theirs 
within the law.” To the argument of the majority that there is 
no element of coercion in offering an employe a choice between 
his union and his job, Mr. Justice Day says that this neglects 
the facts as to the relative positions of employer and employed. 
The choice legally open to the employe is not actually open to 
him. He cannot enjoy his legal right to be a member of a 
union, if he is hampered thereby in working for his living in 
the occupation for which he is best fitted. 

To this the majority reply that “ constitutional freedom of 
contract does not mean that a party is to be as free after mak- 
ing a contract as before.” By agreeing to work, the employe 
yields the enjoyment of his legal right to use his time as he 
pleases. ‘‘ Freedom of contract, from the very nature of the 
thing, can be enjoyed only by being exercised; and each par- 
ticular exercise of it involves making an engagement which, if 
fulfilled, prevents for the time any inconsistent course of con- 
duct.” While an individual has a legal right to join a union, 
‘‘he has no inherent right to do this and still remain in the 
employ of one who is unwilling to employ a union man.” 

This of course is but to reiterate the common-law situation. 
The statute meant to give the employe a freedom he did not 
have at common law.’ The minority says that his ancient 
legal liberty was not an actual liberty, and that it is within the 
power of the state to add to his actual liberty. In so doing it 
cuts down the legal liberty of the employer, but it leaves him 


1 The statute may be viewed as a declaration that the legal right to be a member 
of a union shall not be subject to sale. Common law and equity are familiar with 
restrictive covenants on one’s future freedom of action which are denied jural recog- 
nition. Restraints of one’s future conduct connected with earning a livelihood have 
always been outlawed when regarded as unreasonable. 
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with an actual liberty which, by reason of his economic super- 
iority, is equal to the actual liberty of the employe. 

This discussion of liberty is of value only as it leads to the 
issue of equality. Of course no one has actual liberty to use 
all his legal liberty. He must pick and choose. Everyone is 
subject to some degree of economic coercion. Mr. Justice 
Day’s statement that the Kansas statute “ has for its avowed 
purpose the protection of the exercise of a legal right” to join 
a union is true enough so far as it goes. But it has the same 
incompleteness which marks the argument of the majority that 
the statute interferes with the legal right of employers to pre- 
scribe the conditions on which they will make contracts. The 
protection of the common-law right of the one is gained only 
by limiting the common-law right of the other. All argument 
is vain which confines itself to the elaboration of the effect of the 
statute on one of these rights, disregarding its effect on the other. 

The common law left the employe free to join a union. It 
left the employer free to decline to hire members of a union. 
In some upper conceptual chamber these two common-law 
liberties may dwell together in amity. In actual life they con- 
flict. The conflict had to be resolved in the course of a struggle 
in which the public interests suffered. If the state is to step in 
to aid the public interest by reducing the friction between the 
parties, it must do something more than to sanction what 
already exists. The minority is correct in its position that the 
state has protected the exercise of the legal liberty of the em- 
ploye. The majority is correct in its assertion that the state 
has interfered with a previous legal liberty of employers. The 
issue is whether the former is a justification for the latter. 

The majority, in seeking for possible justifications, find none. 
Other interferences with liberty which have been judicially sanc- 
tioned have been “fairly deemed necessary to secure some 
object directly affecting the public welfare.” But of the statute 
in question, putting aside the question of coercion, Mr. Justice 
Pitney says: 


. . . there is no object or purpose, expressed or implied, that is claimed 
to have reference to health, safety, morals, or public welfare, beyond 
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the supposed desirability of leveling inequalities of fortune by depriving 
one who has property of some part of what is characterized as his 
“ financial independence.”’ In short, an interference with the normal 
exercise of personal liberty and property rights is the primary object of 
the statute, and not an incident to the advancement of the general 
welfare. 


This is to say that the object of the statute is to promote 
equality of actual opportunity, solely for the sake of that 
equality—a result which could not promote the general welfare. 
Moreover the Constitution is regarded as having been designed 
to prevent the legislature from promoting equality of oppor- 
tunity. Inequality is the necessary result of the institution of 
private property. ‘‘ Wherever the right of private property 
exists there must and will be inequalities of fortune.” It is 
“impossible to uphold freedom of contract and the right of 
private property without at the same time recognizing as legiti- 
mate those inequalities of fortune that are the necessary result 
of the exercise of those rights.” Since a state may not cut 
down the rights of private property directly, it ‘may not do so 
indirectly, as by declaring in effect that the public good requires 
the removal of those inequalities that are but the normal and 
inevitable result of their exercise, and then invoking the police 
power in order to remove the inequalities, without other object 
in view.” 

Constitutional liberty of contract, therefore, is not “ freedom 
of action.” It is freedom from legislative interference with 
action. This is freedom for employer and employe alike, even 
though for the employe it is but the wraith of genuine freedom. 
Equality between employer and employe is not approximate 
evenness of bargaining position. It exists only when both are 
equally let alone by the legislature. The state may not, as Mr. 
Justice Holmes contends, “ establish the equality of position in 
which liberty of contract begins.” It must not interfere with 
that inequality of position which enables the one with superior 
position to drive a hard bargain. The owner of property must 
be guaranteed an advantage in all his dealings with those who 
have less than he. In the words of Mr. Justice Pitney: 
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Indeed, a little reflection will show that wherever the right of private 
property and the right of free contract coexist, each party when con- 
tracting is inevitably more or less influenced by the question whether 
he has much property, or little or none; for the contract is made to 
the very end that each may gain something he needs or desires more 
urgently than that which he proposes to give in exchange. 


To him that hath shall be given protection, not only of that 
which he hath, but of every leverage which his possessions give 
him in acquiring more. To him that hath not shall be given 
the solace that he is free and unrestrained by law as to the 
bargains he shall make. He may be influenced as much as he 
likes by the fact that he has little property or none. He lives 
in a land of freedom and equality. 

This is where we should arrive by uniting an absolute con- 
ception of liberty of contract with an absolute conception of 
property, and then regarding the marriage as indissoluble. Of 
course no one means to carry the sanctity of inequality so far. 
Otherwise all anti-trust laws would be unconstitutional. For 
they deprive those who have superior position from using that 
position as a leverage to improve it still further. They promote 
actual equality by restraining the strong for the sake of the 
weak. It is quite as nearly correct to say they have no other 
object in view, as it is to say that the Kansas statute has no 
other object in view. Whether in either case “ an interference 
with the normal exercise of personal liberty and property 
rights” is “the primary object of the statute,” or is “an inci- 
dent to the advancement of the general welfare” depends upon 
a judgment whether the primary results of the interference con- 
duce to the general welfare. It is equally possible arbitrarily 
to stigmatize either interference as a primary object and not a 
means to something else. Each necessarily results in some- 
thing else. Each involves “the supposed desirability” of 
“leveling inequalities of fortune,” in the sense that each seeks 
to enhance the purchasing power of a large group of the public 
to the consequent diminution of the purchasing power of 
another group. Both deal with the distribution of what is to 
be created in the future. Neither involves re-division of com- 
modities now possessed. Mr. Justice Day draws the parallel as 
follows: 
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Wherein is the right of the employer to insert this stipulation in the 
agreement any more sacred than his right to keep up prices? He may 
think it quite as essential to his “ financial independence,’’ and so in 
truth it may be if he alone is to be considered. But it is too late to 
deny that the legislative power reaches sucha case. It would be diffi- 
cult to select any subject more intimately related to good order and 
the security of the community than that under consideration—whether 
one takes the view that labor organizations are advantageous or the 
reverse. It is certainly as much a matter for legislative consideration 
and action as contracts in restraint of trade. - 


Good order and the security of the community—these are the 
justifications which Mr. Justice Day and Mr. Justice Hughes 
find for the statute. This is to be attained by preventing what 
is in fact coercion, though it be a kind of coercion not forbidden 
by the common law. It is to be gained by substituting an actual 
equality for an artificial equality, or, as Mr. Justice Holmes puts 
it, by establishing the equality of position between the parties 
in which liberty of contract begins. ‘Good order and the 
security of the community ” are certainly worthy objects of leg- 
islative endeavor. But they are also vague phrases to conjure 
with. They are slogans rather than reasons. They help no 
more in debate than does the phrase “ general welfare.” Both 
the majority and the minority in the Coppage case agree that 
if the statute under consideration promotes the general welfare, 
it is constitutional. The majority see that assistance to collec- 
tive bargaining has the evil of leveling inequality, and they see 
nothing more. The minority hold inequality less precious. 
And so we are left with only the disagreement as to what con- 
stitutes the general welfare and what is a legitimate promotion 
of that welfare. 

Those who are disheartened at finding that all the competing 
reasoning, or arguing, leads but to a blind alley may find sym- 
pathy, if not solace, in a statement made by Mr. Justice Holmes 
when chief justice of Massachusetts. In his dissenting opinion 
in Vegalahn v. Guntner,' which he incorporates by reference 
in his dissent in the Coppage case, he says: 


1(1896) 167 Mass. 92. 
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It is on the question of what shall amount to a justification, and more 
especially on the nature of the considerations which really determine 
or ought to determine the answer to that question, that judicial reason- 
ing seems to me often to be inadequate. The true grounds of decision 
are considerations of policy and of social advantage, and it is vain to 
suppose that solutions can be attained merely by logic and general 
propositions of law which nobody disputes. Propositions as to public 
policy rarely are unanimously accepted, and still more rarely, if ever, 
are capable of unanswerable proof. They require a special training to 
enable any one even to form an intelligent opinion about them.’ 


If the opinions in the Coppage case do not deal satisfactorily 
with the determining issue, they are not alone in their deficien- 


1In the opinion from which this is taken Chief Justice Holmes contended that 
one group of laborers were justified in promoting their own advantage by seeking to 
dissuade another group from continuing in the service of an employer at the existing 
scale of wages. In Plant v. Woods, (1900) 176 Mass, 492, to which Mr. Justice 
Holmes also refers in his dissent in the Coppage case, he contended that members 
of one labor union were justified in seeking to compel members of another union to 
desert it and join with them, and as a means to this end to threaten strikes and boy- 
cotts. His approach to the problems may be indicated by two quotations. In the 
Guntner case, he says: ‘‘ I have seen the suggestion made that the conflict between 
employers and employed was not competition. But I venture to assume that none 
of my brethren would rely on that suggestion. If the policy on which our law is 
founded is too narrowly expressed in the term ‘ free competition,’ we may substitute 
‘ free struggle for life.’ Certainly the policy is not limited to struggles between per- 
sons of the same class, competing for the same end. It applies to all conflicts of 
temporal interests.’’ And he closes his dissent in Plant vy. Woods as follows: ** Al- 
though this is not the place for extended economic discussion, and although the law 
may not always reach ultimate economic conceptions, I think it well to add that I 
cherish no illusions as to the meaning and effect of strikes. While I think the strike 
a lawful instrument in the universal struggle of life, I think it pure phantasy to sup- 
pose that there is a body of capital of which labor as a whole secures a larger share 
by that means. The annual product, subject to an infinitesimal deduction for the 
luxuries of the few, is directed to consumption by the multitude, and is consumed 
by the multitude, always. Organization and strikes may get a larger share for the 
members of an organization, but, if they do, they get it at the expense of the less 
organized and less powerful portion of the laboring mass. They do not create 
something out of nothing. It is only by divesting our minds of questions of owner- 
ship and other machinery of distribution, and by looking solely at the question of 
consumption—asking ourselves what is the annual product, who consumes it, and 
what changes would or could we make—that we can keep in the world of realities. 
But, subject to the qualifications which I have expressed, I think it lawful for a body 
of workmen to try by combination to get more than they are now getting, although 
they do it at the expense of their fellows, and to that end to strengthen their union 
by the boycott and the strike.’’ 
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cies. Like many other judicial opinions they use methods un- 
suited to the task in hand. But though they give us little or 
no guidance in forming an intelligent judgment on the merits 
of the legislation under review, they afford interesting evidence 
of the methods by which constitutional limitations are actually 
interpreted and applied. 

The Kansas statute deprived employers of a liberty which 
they were allowed by common law. But the Constitution does 
not unqualifiedly forbid the taking of liberty. It forbids it only 
when the taking is without due process of law. And the mean- 
ing of due process is not hinted at. It has been left for the 
courts to work out. In so far as the clause has become a 
criterion of the validity of legislative objects, the issue is always 
what constitutes an adequate justification for the taking in 
question. It is not logic nor the language of the Constitution 
which declares that the promotion of the liberty of the laborer 
to be a member of a union is not a legitimate legislative object. 
It is a judgment, conscious or unconscious, on a question of 
policy. The issue in the Coppage case was one of policy, and 
all the competing interpretations of the terms “liberty” and 
“ equality ” cannot disguise the fact. 

In deciding constitutional questions which turn on issues of 
policy, courts are under a recognized duty to exclude, so far as 
is humanly possible, their personal preferences and aversions, 
and to sustain a statute unless they find it clearly condemned 
by the Constitution. It is idle to say that courts never substi- 
tute their views of policy for those of the legislature, for min- 
orities have too often charged majorities with such substitution. 
But it is to be assumed that such majorities firmly believe their 
views of policy embedded in the Constitution and drawn there- 
from. The assumption is made easier by the fact that not a 
few of us identify our ideas of what is good and fair with some- 
thing greater than ourselves. The identification is usually in- 
capable of rigorous proof. And so it is with the determination 
of many constitutional questions by the Supreme Court. The 
instrument appealed to for an answer to the particular question 
is silent thereon. The policy which the judges refer to the 
Constitution is connected therewith only by inference or con- 
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jecture. And from the processes of judicial inference it is often 
difficult for the judge to exclude his individual predilections. 
The inadequacy of the reasoning in many constitutional 
opinions, to which Mr. Justice Holmes refers, drives those who 
seek to understand the actual working of our institutions of 
government to look beyond that reasoning. The explanation 
of the decisions not infrequently depends in part upon the 
social philosophy of the judges, and in part upon their psy- 
chology. Some judges succeed fairly easily in disregarding 
their personal views of policy and in sustaining statutes for 
which as legislators they would not have voted. Others find 
the task more difficult, possibly because their predilections are 
stronger, possibly because they are less conscious of the con- 
siderations that press to play a part in their decisions. Diffi- 
cult as it is to tell just what weight these factors have in the 
development of our constitutional law, it is impossible to ex- 
clude them entirely. We know pretty clearly the contrast be- 
tween Marshall and Taney. On some important questions it is 
not difficult to prophesy accurately in advance how the last 
three judges appointed to the bench will align themselves. 
With others the task is more difficult. But the fact that con- 
siderations which may influence decisions elude discovery does 
not negative their presence or their power. Whenever judicial 
opinions must be adjudged logically bankrupt, and the bank- 
ruptcy is recognized by dissenting colleagues, we may feel 
insecure in dismissing as unimportant the relation between the 
social outlook of legislators and the social outlook of judges. 


III 


The majority opinions in the Adair case and the Coppage 
case set forth clear and definite ideas of liberty and of equality. 
It is of the essence of the liberty of employers that they be 
free to accept or reject employes for any reason they please. 
It is of the essence of the liberty of employes that they be free 
to join unions or to keep aloof from them. Equal freedom 
for employers and for employes is the watchword of the 
opinions. This freedom, however, is not freedom from eco- 
nomic pressure. It is freedom from legal restraint. Unions 
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are lawful organizations, like churches, political parties and the 
national guard. But they are not entitled to the aid of the law 
in their efforts to increase their numbers. They must make 
their own way. But this they must be free to do, so far as the 
law is concerned, unless they adopt obnoxious methods. 
Leaving aside the question of methods, equality of legal right 
between employers and employed means the non-interference 
of the law in their struggles over collective bargaining. And 
this principle of equality of non-interference is so sacred that 
legislation cannot trespass upon it without running afoul of 
the restrictions set by due-process. 

From these views of policy which permeate the majority 
opinions in the two cases thus far considered, we turn to the 
case of Hitchman Coal and Coke Company v. Mitchell.t The 
complainant ran a closed non-union mine. Each employe was 
engaged under circumstances which the majority opinion states 
as follows: 


Mr. Pickett, the mine superintendent, had charge of employing the 
men, then and afterwards, and to each one who applied for employ- 
ment he explained the conditions, which were that while the company 
paid the wages demanded by the union and as much as anybody else, 
the mine was run non-union and would continue so to run; that the 
company would not recognize the United Mine Workers of America ; 
that if any man wanted to become a member of that union he was at 
liberty to do so; but he could not be a member of it and remain in the 
employ of the Hitchman Company ; that if he worked for the company 
he would have to work as a non-union man. To this each man em- 
ployed gave his assent, understanding that while he worked for the 
company he must keep out of the union. 


While this arrangement was in force, officers of the U. M. 
W. A. visited the employes and solicited them to agree to join 
the union and to keep secret the fact of their so agreeing, until 
such time as enough had agreed so that the officers of the 
union were ready to have the employer informed. Against 
these acts of solicitation an injunction was granted by the dis- 
strict court. After being reversed by the court of appeals, the 


1(1917) 245 U.S. 232. 
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decree of the district court was sustained by the Supreme 
Court,’ with the exception of that part which restrained picket- 
ing and acts of violence. The exception was due to the fact 
that neither of these forms of interference had been attempted. 

The injunction did not specifically forbid the defendants to 
persuade employes to promise to join the union and to keep 
the promise a secret. One important clause enjoined the de- 
fendants from attempting ‘“‘to bring about the breaking by 
plaintiff's employes . . . of their contracts of service, known 
to the defendants to exist, and especially from .. . enticing 
such employes . . . to leave plaintiff's service without plain- 
tiffs consent.” This is a strange conjunction. The employes 
could break their contracts only by not leaving plaintiff's em- 
ploy after affiliating with the union. If they joined, they were 
to depart, not only with plaintiff's consent, but by its express 
requirement. They could not both break their contracts and 
leave without the plaintiff's consent.’ 

In so far as the injunction relates to enticing employes to 
break their contracts, it was not justified by the evidence unless 
the employes had agreed in form or in substance not to give 


secret promises to join the union. All that they had agreed to 
explicitly was to keep out of the union while they worked for 
the company. Mr. Justice Brandeis says for the minority: 


Until an employe actually joined the union he was not, under the 
contract, called upon to leave plaintiff’s employ. There consequently 


1 The bill was filed October 24, 1907 and a temporary injunction granted. This 
was made final on January 18, 1913. The decree of the district court was reversed 
by the circuit court of appeals on June 1, 1914. A writ of certiorari was allowed 
by the Supreme Court, where the case was argued in March, 1916, reargued in 
December of that year, and decided a year later on December I0, 1917. 

* This is plain, not only from the evidence as to the understanding at the time of 
hiring, but also from what actually happened at the Glendale mine, a concern owned 
by the same stockholders as the Hitchman and managed by Pickett, the superin- 
tendent also of the Hitchman. To quote from the majority opinion: ‘‘ Pickett, the 
mine superintendent, had learned of only five men at the Glendale who were in- 
clined to join Hughes’ movement; but when these were asked to remain outside of 
the mine for a talk, fifteen other men waited with them, and upon being reminded 
that while the company would not try to prevent them from becoming members of 
the union, they could not be members and at the same time work for the Glendale 
Company, they all accepted this as equivalent to a notice of discharge,’’ 
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would be no breach of contract until the employe both joined the 
union and failed to withdraw from plaintiff's employ. There was no 
evidence that any employe was persuaded to do that or that such a 
course was contemplated. 


The majority do not seem to question the interpretation put 
upon the contract by the minority. But they insist that, as 
thus interpreted, it had been broken at defendants’ solicitation. 
“In a court of equity . . . to induce men to agree to join is 
but a mode of inducing them to join.” Those who agreed to 
join “‘ were for all practical purposes, and therefore in the sight 
of equity, already members of the union, and it needed no 
formal ritual or taking of an oath to constitute them such.” 
Thus a verbal understanding between the superintendent and 
each employe that ‘if a man wanted to become a member of 
that union he was at liberty to do so, but he could not bea 
member of it and remain in the employ of the Hitchman Com- 
pany” is broken when an employe gives to a stranger a legally 
unenforceable promise to join the union. 

It may be doubted whether any such interpretation would 
have been given to the contract had the question of its mean- 
ing arisen in a dispute which involved only a single employe. 
What the plaintiff desired was to prevent its men from acting 
in concert. It had stipulated against one method of acting in 
concert, but had failed to cover all the possibilities. It is 
saved from its oversight by the decision of the majority as to 
what constituted a breach. But the decision on this point, if 
unwarranted, is material only to the particular litigation. The 
contract which the majority inferred for the plaintiff may be 
expressly made by other employers. They will then be pro- 
tected by the Supreme Court against the kind of interference 
with their enjoyment of those contracts which the defendants 
in the Hitchman case ventured upon. We are more interested 
in the rule of law for which the Hitchman case stands than in 
the question whether it was correctly applied to the particular 
state of facts before the court. 

In order to know what this rule of law is, we must examine 
more fully the enterprise of the defendants. They were seek- 
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ing not only to get plaintiff's employes to join their union, but 
also to unionize the plaintiff's mine. This is not contested by 
the minority. What is meant by “unionizing the mine”’ is 
thus set forth in the dissenting opinion.of Mr. Justice Brandeis: 


The operator by the union agreement binds himself: (1) to employ 
only members of the union ; (2) to negotiate with union officers in- 
stead of employes individually the scale of wages and the hours of 
work ; (3) to treat with the duly constituted representatives of the 
union to settle disputes concerning the discharge of men and other 
controversies arising out of the employment. 


The demand for such an agreement was to be made as soon as 
enough of plaintiff's employes had agreed to join the union to 
make it likely that the demand would meet with success. For 
such success, collective action was important. To secure col- 
lective action, defendants sought to conceal from plaintiff the 
number and names of the employes who indicated a willingness 
to join with them, until they had won over enough men to 
“ crack off.” 

This element of secrecy is made so much of in the opinion 
of the majority of the court, that a lawyer-like attitude towards 
the decision cannot regard it as a precedent on any situation 
where the element of secrecy is lacking. It was the conceal- 
ment of the promise to join the union that made it possible for 
the majority to insist that the defendants were inducing the 
employes to break their contracts by continuing to work after 
they were really, though not formally, members of the union. 
And the concealment is also regarded as negativing a possible 
justification for the acts of the defendants. Mr. Justice Pitney 
refers to it as follows: 


‘There is no reason to doubt that if defendants had been actuated by a 
genuine desire to increase the membership of the union without un- 
necessary injury to the known rights of the plaintiff, they would have 
permitted their proselytes to withdraw from plaintiff's employ when and 
as they became affiliated with the union—as their contract of employ- 
ment required them to do—and that in this event plaintiff would have 
been able to secure an adequate supply of non-union men to take their 
places. It was with knowledge of this, and because of it, that defend- 
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ants, through Hughes as their agent, caused the new members to 
remain at work in plaintiff’s mine until a sufficient number of men 
should be persuaded to join so as to bring about a strike and render it 
difficult if not practically impossible for plaintiff to continue to exercise 
its undoubted legal and constitutional right to run its mine ‘* non- 
union.” 

It was one thing for plaintiff to find, from time to time, compara- 
tively small numbers of men to take vacant places in a going mine, 
another and a much more difficult thing to find a complete gang of 
new men to start up a mine shut down by a strike, when there might 
be reasonable apprehension of violence at the hands of the strikers 
and their sympathizers. 


Mr. Justice Pitney here gives countenance to the inference 
that he would have deemed it proper for the defendants to ask 
plaintiff's employes one by one to join, or to agree to join, the 
union, and then immediately to notify plaintiff and quit work, 
as their contracts bound them to do. This would not involve 
a strike, but merely the ending of the employment of the men 
one by one at the compulsion of the employer. The issue of 
the struggle would then depend upon the rapidity with which 
individuals could be secured for the union and the rapidity 
with which the employer could fill their places. But the situa- 
tion in the case at bar was different. There was an intention 
to bring about a strike, so called,’ even if plaintiff should desire 


1 Mr. Justice Brandeis also speaks of the intention to have the men ‘join the 
union together and strike—unless plaintiff consented to unionize the mine.’’? But 
the company, according to its professions, was to insist that the men leave if they 
joined the union. On the case as presented by the plaintiff no strike would be 
necessary, or possible. The original employment at will would be ended by its own 
terms. The status guo ante would then be resumed. There would be no subsisting 
contractual relation between the employer and the members of the union. The issue 
would then relate to what kind of a new bargain would evolve out of the exercise of 
the respective liberties of employer and men. There might be a collective refusal on 
the part of the men to enter into a new agreement which did not include unionizing 
the mine. In practical effect this would not differ from a collective abandonment 
of employment against the wishes of the employer. But the word ‘‘ strike” has a 
false color when used in this connection. The plaintiff concedes that the men are 
free to join the union at any time, but insists that, if they do, they must quit. If 
after that there is a deadlock, it is quite as fair to call the situation a lockout as to 
call it a strike. To call it a strike seems inconsistent with plaintiff’s professed con- 
ception of the arrangement originally entered into. 
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to retain the men who joined the union. There was what the 
majority regarded as an enticement to a breach of contract. 
It was with such a situation that the court found it had to deal. 
To that situation its opinion and its judgment should be con- 
fined. This is not only required by sound lawyership but is 
also supported by a paragraph in which Mr. Justice Pitney 
sums up the conclusions reached : 


Upon all the facts, we are constrained to hold that the purpose enter- 
tained by the defendants to bring about a strike at plaintiff’s mine in 
order to compel plaintiff, through fear of financial loss, to consent to 
the unionization of its mine as the lesser evil, was an unlawful purpose, 
and that the methods resorted to by Hughes—the inducing of em- 
ployes to unite with the union in an effort to subvert the system of em- 
ployment at the mine by concerted breaches of the contracts of employ- 
ment known to be in force there, not to mention misrepresentation, 
deceptive statements, and threats of pecuniary loss communicated by 
Hughes to the men—were unlawful and malicious methods, and not 
to be justified as a fair exercise of the right to increase the member- 
ship of the union. 


The decision is thus made dependent “ upon all the facts,” 
including the threat of a strike and the enticement to breaches 
of contract. The majority, in the passage quoted, imply that 
other acts of defendants might be “a fair exercise of the right 
to increase the membership of the union.” Earlier in the 
opinion Mr. Justice Pitney refers to “ the right of workingmen 
to form unions, and to enlarge their membership by inviting 
other workingmen to join them ” and says: “ This right is freely 
conceded, provided the objects of the union be proper and 
legitimate, which we assume to be true, in a general sense, with 
respect to the union here in question.” But then he adds: 


The cardinal error of defendants’ position lies in the assumption that 
the right is so absolute that it may be exercised under any circum- 
stances and without any qualification ; whereas in truth, like other 
rights that exist in civilized society, it must always be exercised with 
reasonable regard for the conflicting rights of others. 


Here we have a recognition that the “ rights” of employers 
and the “ rights” of laborers conflict. The successful exercise 
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of the “ right” of members of the union to increase their num- 
bers will interfere pro tanto with the successful exercise of the 
“ right” of employers to run their mines non-union. Yet both 
rights exist and are declared to be entitled to an equality of 
legal protection. Plainly, therefore, the majority give no satis- 
factory reason for their interference with the “right” of the 
defendants by declaring that the defendants were interfering 
with the “ right” of the plaintiff. The defendants could exer- 
cise their right with respect to plaintiff's employes only by inter- 
fering with the conflicting right of the plaintiff. We may then 
dismiss as merely prefatory the numerous statements of Mr. 
Justice Pitney with respect to the right of the plaintiff to exclude 
union men from its employ, and to the interference with that 
right by the defendants. These statements have been sub- 
jected to a searching and illuminating analysis by Professor 
Walter W. Cook. By the use of a somewhat elaborate verbal 
technique which gives different terms to the different varieties 
of legal rights, Mr. Cook shows how Mr. Justice Pitney uses 
“right” now in one sense and now in another, thus uncon- 
sciously asserting a new proposition and one as yet unproved, 
under the form of merely reiterating something firmly estab- 
lished. But in spite of these lapses in the argumentation, the 
majority opinion, by entering upon the question whether de- 
fendants’ interference with plaintiff's interests was justified, 
reaches the nub of the controversy. 

The minority concede that the defendant must show justifi- 
cation. They “were within their rights,’ says Mr. Justice 
Brandeis, “ if, and only if, their interference with the relation of 
plaintiff to its employes was for justifiable cause.” And the 
justification is then stated as follows: 


The purpose of interfering was confessedly in order to strengthen the 
union, in the belief that thereby the condition of workmen engaged in 
mining would be improved; the bargaining power of the individual 
workingman was to be strengthened by collective bargain'ng ; and col- 
lective bargaining was to be insured by obtaining the union agreement. 
It should not, at this day, be doubted that to induce workingmen to 


' «*Privileges of Labor Unions in the Struggle for Life,’? 27 Yale Law Fournal 779 
(April, 1918). 













No. 3] COLLECTIVE BARGAINING 421 


leave or not to enter an employment in order to advance such a pur- 
pose, is justifiable when the workmen are not bound by contract to 
remain in such employment. 


But the majority insist that the end aimed at was not a justifica- 
tion for the interference. The defendants’ activities, says Mr. 
Justice Pitney, “cannot be treated as a bona fide effort to 
enlarge the membership of the union.” The reason given is in 
substance that it was an effort to do something more than to 
enlarge the union. It was an attempt to unionize the mine 
after the union was enlarged. But Mr. Justice Pitney says that 
“there is no evidence to show, nor can it be inferred, that de- 
fendants intended or desired to have the men at the mines join 
the union, unless they could organize the mines.” Of course 
if they gained this end they would enlarge the union. And the 
enlargement of the union is always sought for some more con- 
crete advantage than mere growth in numbers. The reason 
why there is any truth to the statement that the defendants did 
not wish plaintiff's employes to join the union unless the mine 
could be thereby unionized is that such unionization was deemed 
necessary in order to safeguard the interests of the men after 
they were in the union and to make it possible for them to 
remain in the union. 

But Mr. Justice Pitney’s analysis of the defendants’ purposes, 
however faulty, indicates where he draws the line as to what 
constitutes an adequate justification. Union organizers can get 
men to join the union, if they do not thereby interfere with the 
employer’s “ undoubted legal and constitutional right to run its 
mine ‘non-union.’” They may increase the union if they do 
it in such a way that an employer can readily continue to get 
non-union laborers. But they must not attempt to “alienate a 
sufficient number of the men to shut down the mine, to the end 
that the fear of losses through stoppage of operations might 
coerce plaintiff into ‘ recognizing the union’ at the cost of its 
own independence.” The purpose of organizing the mine is no 
justification. Where ‘“ unionizing the miners is but a step in 
the process of unionizing the mine,” the plaintiff “is as much 
entitled to prevent the first step as the second, so far as its own 
employes are concerned, and to be protected against irrepara- 
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ble injury resulting from either.” And the purpose of secur- 
ing collective bargaining is not a justification for disturbing an 
employer, unless the employer is willing to bargain that way. 
‘Whatever may be the advantages of ‘ collective bargaining,’ 
it is not bargaining at all, in any just sense, unless it is voluntary 
on both sides.” 

This ironic conception of the way buyers and sellers should 
bargain bespeaks a noble ideal, but one not yet fully realized in 
the coal regions. Collective bargaining is seldom, if ever, 
brought about because employers desire it above all other 
forms. It is brought about because employers prefer it to 
making no bargains at all. It is interesting that it is Mr. 
Justice Pitney who refers to the acts of the defendants as the 
‘‘employment of coercive measures to secure a closed union 
shop through a collective agreement with the union.” For it 
was Mr. Justice Pitney who reminded us in the Coppage case 
that it was not “‘ coercion” to propose certain terms of employ- 
ment which one has the right to propose. Now it is the min- 
ority who have to tell us that economic pressure is not coercion 
in a legal sense. As Mr. Justice Brandeis puts it: 


The employer is free either to accept the agreement or the disadvant- 
age. Indeed, the plaintiff's whole case is rested upon agreements 
secured under similar pressure of economic necessity or disadvantage. 
If it is coercion to threaten to strike unless plaintiff consents to a 
closed union shop, it is coercion also to threaten not to give one em- 
ployment unless the applicant will consent to a closed non-union shop. 
The employer may sign the union agreement for fear that labor may 
not be otherwise obtainable ; the workman may sign the individual 
agreement, for fear that employment may not be otherwise obtainable. 
But such fear does not imply coercion in a legal sense. 


But Mr. Justice Pitney takes a more idyllic view of the orig- 
inal non-union agreement at the Hitchman. He speaks of the 
fact that the defendants had plain notice “that the observance 
of this agreement was of great importance and value both to 
the plaintiff and to its men who had voluntarily made the 
agreement and desired to continue working under it.” And 
again he says that the plaintiff “ established the mine on a non- 
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union basis, with the unanimous approval of its employes—in 
fact upon their suggestion—and under a mutual agreement as- 
sented to by every employe, that plaintiff would continue to 
run its mine non-union. .. .” This “suggestion” of the em- 
ployes is earlier detailed by Mr. Justice Pitney as follows: 


About the first of June a self-appointed committee of employes 
called upon plaintiff’s president, stated in substance that they could 
not remain longer on strike because they were not receiving benefits 
from the union, and asked upon what terms they could return to work. 
They were told that they could come back, but not as members of the 
United Mine Workers of America ; that thenceforward the mine would 
be run on a non-union basis, and the company would deal with each 
man individually. They assented to this and returned to work ona 
non-union basis. 


A further side-light is thrown on the situation by the account 
in the majority opinion of the activities of the union organizer: 
“He prophesied, in such a way that ignorant, foreign-born 
miners, such as he was addressing, naturally might believe that 
he was speaking with knowledge. . . .” Ignorant and gullible 
were the men who voluntarily made the non-union agreement 
with their employer and desired to continue working under it. 
Closely connected with Mr. Justice Pitney’s change of view 
as to what constitutes ‘‘ coercion” is his shift with respect to 
“independence.” In the Hitchman case he speaks of the de- 
fendants’ action as being directed “to the end that the fear of 
losses through stoppage of operations might coerce plaintiff into 
‘recognizing the union’ at the cost of its own independence.” 
But in the Coppage case he did not recognize any loss of inde- 
pendence by the laborers who had to agree to refrain from 
union affiliations in order to get work. The employe was said 
to be “free to decline employment on those terms, just as the 
employer may decline to offer employment on any other; for 
‘it takes two to make a bargain.’” As to loss of independence 
after making the bargain, he said: ‘‘ Freedom of contract, from 
the very nature of the thing, can be enjoyed only by being ex- 
ercised; and each particular exercise of it involves making an 
engagement which, if fulfilled, prevents for the time any incon- 
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sistent course of conduct.” In the Hitchman case, it is not to 
Mr. Justice Pitney, but to Mr. Justice Brandeis, that we must 
look for this point of view. In the dissenting opinion we find 


the following: 


It is urged that a union agreement curtails the liberty of the operator. 
Every agreement curtails the liberty of those who enter into it. The 
test of legality is not whether an agreement curtails liberty, but whether 
the parties have agreed upon something which the law prohibits or 
declares otherwise to be inconsistent with the public welfare. 


Then follows the enumeration of the details of the union agree- 
ment quoted on page 417 supra, and the comment: 


These are the chief features of a ‘‘ unionizing ’’ by which the employ- 
er’s liberty is curtailed. Each of them is legal. To obtain any of 
them or all of them men may lawfully strive and even strike. And, if 
the union may legally strike to obtain each of the things for which the 
agreement provides, why may it not strike or use equivalent economic 
pressure to secure an agreement to provide them? 


To this Mr. Justice Pitney gives no answer except to reiterate 
the “legal right” of the plaintiff to run its mine non-union, to 
make agreements to that end with its employes, and ‘to be 
protected in the enjoyment of the resulting status, as in any 
other legal right.” This status is deemed so sacred that the 
purpose of the union leaders to interfere with it is in itself un- 
lawful. Unions may strive to increase their numbers, but they 
must not in so doing strive to unionize any mine in which em- 
ployes have agreed to quit if they join the union. After quot- 
ing a familiar statement from the Mogul Steamship Case’ as to 
the unlawfulness of inflicting intentional damage without just 
cause or excuse, Mr. Justice Pitney adds: 


And the intentional infliction of such damage upon another, without 
justification or excuse, is malicious in law. ... And we cannot deem 
the proffered excuse to be a ‘‘ just cause or excuse,” where it is based, 
as in this case, upon an assertion of conflicting rights that are sought 
to be attained by unfair methods, and for the very purpose of interfer- 
ing with plaintiff’s rights, of which defendants have full notice. 


'23Q B. Div. 613. 





No. 3] COLLECTIVE BARGAINING 425 


Leaving aside the question of methods,’ this is to say that 
plaintiff's purpose is its right, and therefore defendants’ contrary 
purpose cannot be their right. 

Defendants’ purpose seems to be regarded as illegal, no 
matter by what methods it is pursued. Much of the assertion 
in the majority opinion leads to this inference, and the inference 
is reinforced by one of the clauses of the injunction. As para- 
phrased by Mr. Justice Pitney, it restrained defendants from 
“ knowingly and wilfully enticing plaintiff's employes, present 
or future, to leave plaintiff's service on the ground that plaintiff 
does not recognize the United Mine Workers of America or 
runs a non-union mine, etc.” In this clause there is no refer- 
ence to enticing breaches of contract. So far as the terms 
above quoted disclose, defendants would be sent to jail if they 
persuaded any of plaintiff's employes to join the union. For 
any one who joined had to leave plaintiff's service because 
plaintiff ran a non-union mine. Enticing him to join the union 
is enticing him to leave because plaintiff runs a non-union mine. 
Such leaving would, it is true, be by the consent and the com- 
pulsion of the plaintiff, but the clause now under consideration 


is not qualified by the words “ without plaintiff's consent.” 


'The minority insist that the methods of defendants were entirely fair. The organ- 
izer had informal talks and some quietly conducted public meetings in which he 
pointed out that, though ‘‘the company was then paying them according to the 
union scaie, there would be nothing to prevent a later reduction of wages unless the 
men united.” He also pointed out that, if the men lost their present jobs, ‘‘ mem- 
bership in the union was requisite to obtaining employment in the union mines of the 
neighboring states.’? The majority, however, insist that he used ‘‘ abusive lan- 
guage’’ respecting the superintendent and two of the miners who evidently were 
opposed to the union, and that he represented the possible reduction of wages so that 
the ignorant miners might naturally believe he was speaking with knowledge. They 
also refer to a conversation in which he represented that Koch, the general manager, 
‘*had nothing against having the place organized again.’’ 

The really important dispute as to methods is whether they involved breach of 
contract. The minority do not make clear whether, if they agreed with the view that 
continuing work after the secret agreement constituted a breach of contract, they 
would sanction the injunction on that point. They concede that mere persuasion to 
leave the employment requires justification, and declare that plaintiff’s individual con- 
tracts add nothing to its rights, so long as the employment is terminable at will. 
They hold, however, that the object of strengthening the union justified the persua- 
sion. They imply that it would not justify inducing breach of a contract to serve for 
a definite term. But as to other possible contracts they are silent. 
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It is probable, however, that Mr. Justice Pitney’s paraphrase 
of this clause of the injunction is incomplete. The reference 
to it in the minority opinion contains the qualification: “ for 
the purpose of unionizing plaintiff's mine without plaintiff's 
consent.” But even this qualification would not make licit an 
‘‘enticement”’ to join the union which was part of a plan to 
unionize the mine. If defendants had such a plan, they would 
be restrained from asking plaintiff's employes one by one to 
join the union, even though they joined openly and withdrew 
from work at once as the employer desired. If union officials 
wish to start a membership campaign among miners working 
under a non-union agreement, they must be without any thought 
of later unionizing the mine. For to seek to unionize a mine 
run under a non-union agreement is to seek to make it impos- 
sible for the mine-owner “to exercise his undoubted legal and 
constitutional right,” and for the very purpose of making it 
impossible, and therefore without just cause or excuse. For it 
is no justification that the defendants are seeking to strengthen 
the union and to secure collective bargaining, since collective 
bargaining interferes with the employer’s right to make indi- 
vidual bargains, and “is not bargaining at all in any just sense, 
unless it is voluntary on both sides.” It is “ coercion,” and an 
interference with the “ independence” of the employer. 

Recognized canons of judicial action require us to limit the 
authority of the actual decision of the Hitchman case to situa- 
tions where there is some element of breach of contract and a 
threatened strike. Parts of the majority opinion so limit the 
decision. But other parts and some of the terms of the injunc- 
tion go further. Two inconsistent threads of thought run 
through the majority opinion. One would permit union officials 
to secure members from men working under a non-union agree- 
ment if each man announces his new affiliation as soon as it 
occurs and leaves the employment as the contract under which 
he is working permits and requires. The other would forbid 
it, if there was evidence of a plan to unionize the mine. 

If law, as Mr. Justice Holmes says, is a prophecy of what 
courts will do in fact, it is more important to know what a 
majority of the Supreme Court think, than what they have 
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technically decided. And it seems pretty clear that at present 
a majority of the Supreme Court think that labor unions must 
take no steps whatever to unionize a non-union mine, at least 
where its non-union character has been protected by contracts 
with the employes. In the absence of such an object, they 
may take steps to get union members from a non-union mine, 
provided the employer is apprised of each inch of their prog- 
ress. If their success is sufficiently rapid, the employer may 
find himself in a position where he prefers to ask the men 
to come back even though they remain in the union. Then 
arises a new situation which the Hitchman case does not cover. 
For it is explicitly stated in the majority opinion that “ the 
case involves no question of the rights of employes,” and 
further that the “defendants could not, without agency, set 
up any rights that employes might have.” 

If therefore union officials form their plan to unionize a mine 
only after it has ceased to be a closed non-union mine and has 
become an open one, it would seem that they may carry out 
their plan as agents of the union members among the employes. 
But the present majority of the Supreme Court is not likely to 
find such a situation occurring in the affairs of the United Mine 
Workers of America. For they will always have the evidence 
relied on in the Hitchman case which establishes from the pro- 
ceedings of their annual convention that the U. M. W. A. mean 
to unionize every mine they can. Every step to secure mem- 
bers from non-union mines must therefore be part of a plan to 
unionize the mine. Employes who wish to affiliate with the 
U. M. W. A. must do so entirely of their own initiative. But 
even this initiative will probably be checked by the tvpe of 
non-union agreement which appears in Eagle Glass and Manu- 
facturing Company v. Rowe,’ decided the same day as the 
Hitchman case. This required each employe to promise “ that 
if at any time while so employed he desired to become con- 
nected with the union he would withdraw from the employ of 
the company, and that while in its employ he would not make 
any effort amongst its employes to bring about the unionizing 


1(1917) 245 U.S. 276. 
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of the plant against the company’s wish.” With such an agree- 
ment, the employes themselves would be restrained from cast- 
ing glances at the union in the desire to get the mine unionized. 

Thus it appears that the equal liberty of employer and em- 
ployed which is the boast of the law is a personal and individ- 
ual matter. Each laborer when unemployed is as free from 
legal restraint as to what bargain he shall make as is each em- 
ployer. After his bargain, the extent of his freedom depends 
upon the terms of the bargain. Though limited, it is self- 
limited. Freedom has curtailed freedom. But the freedom 
curtailed is not that of the individual contractor alone. By a 
bargain which leaves himself free to leave the employment at 
any time, he binds others not to persuade him to leave. For 
he has helped to create a status—the status of the closed non- 
union shop. He may dissolve the status so far as it concerns 
him. But others may not seek to dissolve the status through 
him. Thus each laborer holds in his own hands the liberty of 
other laborers, which he may bargain away. Much as they 
may desire to improve their position by prevailing upon all 
laborers to act collectively, they may not approach one who 
has agreed to leave his employment if he desires to unite with 
them. ‘The right of workingmen to form unions, and to en- 
large their membership by inviting other workingmen to join 
them ”’ is ‘freely conceded.” But the judges who concede it 
hold that it cannot be exercised for the purpose of changing a 
closed non-union mine into a closed union mine. To the con- 
tention to the contrary, “it is a sufficient answer, in law, to 
repeat that plaintiff had a legal and constitutional right to 
exclude union men from its employ.” 

This is the law of West Virginia, as declared by the Supreme 
Court of the United States in a case where federal jurisdiction 
obtained by reason of diversity of citizenship. Mr. Cook, in 
the article previously referred to, says that the cases cited by 
the Supreme Court from West Virginia and other jurisdictions 
in support of the inadequacy of defendants’ justification do not 
establish it. They support the principle that justification is 
necessary to excuse one who persuades employes to leave their 
employer, but they do not negative the lawfulness of the excuse 
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offered by the defendants in the case at bar. Mr. Justice 
Pitney negatives it only by asserting that defendants’ purpose 
and alleged justification interferes with plaintiff's right. This is 
conceded, if the term “right” is properly understood. But in 
the same sense of the term, the interference was in the exercise 
of a conflicting right of the defendants. The mere statement 
of the conflict throws no light on which should prevail, or what 
adjustment should be made. That question is plainly one of 
policy. Congress and the legislatures of at least fourteen states ' 
have indicated their views of policy by prohibiting the type of 
agreement which was the foundation of the plaintiff's action in 
the Hitchman case. This policy the Supreme Court reverses, 
not only by insisting that the making of such agreements cannot 
be inhibited, but by declaring that when made for any mine or 
mill they end the liberty of organized labor to seek to organize 
that establishment. 

These competing policies are undoubtedly debatable. It is 
much less clear that the judges have satisfactorily debated them. 
Much, if not most, of the reasoning given in support of the 
decisions is abstract and artificial. ‘ Liberty” and “ equality” 
and “right” seem often to be terms to conjure with, rather 
than to enlighten. We are not likely to get a satisfactory solu- 
tion of the problem of collective bargaining through the juris- 
prudence of abstract conceptions. Indeed jurisprudence of any 
kind may play but a pigmy part in the solution, which seems 
to be conditioned less on the conclusions of judicial reasoning 
than on what a despised and revered writer has called “ that 
simpler line of expedients which the drift of circumstance, 
being not possessed of a legal mind, has employed in the 
sequence of institutional change hitherto.” The three decisions 
under review do not seem greatly to have delayed the progress 
of collective bargaining. They may soon be mainly of philo- 
sophical and antiquarian interest. 


THOMAS REED POWELL. 
COLUMBIA UNIVERSITY, 


1 A list is given in the margin of Mr, Justice Day’s dissenting opinion in the Cop- 
page case, at page 29. 
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A World Court, in the Light of the United States Supreme 
Court. By THoMaAs WiLu1nG Batcu. Philadelphia, Allen, Lane 
and Scott, 1918.—163 pp. 


Men have, as the author truly remarks, long sought to ward off the 
ravages and burdens that result from war. The Romans, the feudal 
barons of Europe, the lake-dwellers of Switzerland, the Chinese, 
built fortifications, castles and walls, while the Venetians, the Dutch 
and the English built fleets; and now great swarms of aircraft are 
created for purposes of attack and defense. Each nation looks upon 
its own preparations as a means of securing it against attack. Mean- 
while, pacific methods of settling disputes—good offices, mediation 
and arbitration — were tried, but none of them proved to be com- 
pletely efficacious. In 1899, as a result of the first Hague Conference, 
there was created the Permanent Court at The Hague, composed of 
persons named by the various signatory powers, from whom a tribu- 
nal might be chosen ad hoc. Subsequently, however, there sprang up 
an agitation for a court with a permanent personnel, which was to 
have more nearly the appearance and the characteristics of a fixed 
and personally definite supreme international judicial tribunal. The 
frequent invocation in the United States of our own Supreme Court 
as an example of what was desired, for the purpose of obtaining 
strictly “ judicial’? judgments, free from amy element of bias or 
compromise, has led to the preparation of the present monograph, in 
which the record of the Supreme Court, in the decision of cases in- 
volving political or diplomatic elements, is surveyed. 

The results, as Mr. Balch points out, are by no means uniform or 
consistent, failure as well as success having attended the court’s 
efforts to deal with such elements. In the celebrated Dred Scott case, 
the pronouncement produced the very opposite effects to those hoped 
for and intended. In reality, the lament so often heard that the 
judges, in deciding questions of a certain type, and particularly 
“ constitutional ” questions, have exhibited a “ party” bias, proceeds 
largely from superficial thinking. Because such questions were sub- 
mitted to a “court,” their essentially political character has been 
overlooked, and it has seemed to be supposed that they could be de- 
cided “ judicially ” without reference to political theory. No doubt, 
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under a system controlled by the principle of stare decisis, a rule may 
be established by a series of judicial decisions which judges may be 
expected to follow until it is changed by legislation or by constitu- 
tional amendment ; but, even with this assurance, the possibilities of 
a tranquil stability are essentially limited by the constant develop- 
ment of novel situations and the opportunities which they afford for 
new interpretations, to say nothing of the recurring changes in per- 
sonnel to which every human tribunal is subject. 

On the other hand, in much of the recent agitation for a “ world 
court,” it has been distinctly proposed to limit its jurisdiction to 
questions of a “ judicial order,” sometimes defined, positively or 
negatively, in a sense so narrow as to exclude practically all disputes 
of a serious character. 

In discussing the various aspects of the problem, Mr. Balch has 
endeavored to point out the danger of placing undue reliance upon 
any single method of settling disputes, while neglecting the causes by 
which they are produced. Unfortunately, there is a general ten- 
dency, familiar to students of law and of history, to find a sense of 
security in devices because they are supposed to be new. To this 
cause is chiefly to be ascribed the hasty and unadvised legislation 
which so often defeats the end which it was intended to accomplish, 
while creating difficulties that did not previously exist. For this 
reason, a careful analysis, such as Mr. Balch has given, of funda- 
mental conditions, in the light of experience, is always to be com- 
mended as a work of real value. 

J. B. Moore. 


Institut Américain de Droit International. Acte Finale de la 
Session de la Havane, 22-27 Janvier 1917. Resolutions et Projets. 
New York, Oxford University Press, 1917.—xiii, 129 pp. 


This volume contains the record of the proceedings at the second 
meeting of the American Institute of International Law, which was 
organized some time ago under the auspices of the Carnegie Endow- 
ment for International Peace, and of which Mr. Root is honorary 
president ; Dr. James Brown Scott, president ; and Dr. Alejandro Al- 
varez, general secretary. The proceedings indicate the prevalence of 
a striking harmony of sentiment. The “ Acte Finale” was adopted 
by a unanimous vote, as had previously been ten recommendations 
on international organization, moved by the president of the society. 
These recommendations embraced the calling of a third Hague con- 
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ference, as well as the establishment of regular periodical meetings 
of the conference, the regulation of its procedure, and the systematic 
carrying-on of its work; an international agreement on certain fun- 
damental principles of international law, such as those adopted by 
the Institute itself on January 6, 1916; the creation of a council of 
conciliation to deal with questions of a non-justiciable character, and 
the employment of good offices, mediation, or amicable concession 
for their solution; the regulation of the process of arbitration; the 
negotiation of a convention creating a judicial union, after the type 
of the universal postal union of 1908, in order to secure the submis- 
sion of questions of a judicial order to a permanent court; the crea- 
tion of a pronounced public opinion in favor of these proposals and 
in general of the pacific solution of international disputes. 

Certain voeux were also unanimously adopted, the first of which 
expressed the wish that the Central American Court of Justice, estab- 
lished under the international convention signed at Washington, De- 
cember 20, 1907, might be maintained as a guarantee of peace 
between the republics of Central America. 

Accompanying the “ Acte Finale” there are several appendices, 
containing commentaries by Dr. Scott on the recommendations 
adopted on the subject of international organization; and projects 
and explanations (Exposé des Motifs) by Dr. Alvarez. In these Dr. 
Alvarez treats of the reconstruction of international law in its uni- 
versal aspects and also in its relation to special situations or ques- 
tions such as exist on the American continents. 

In an exposé relating to the creation of a continental union or 
council of conciliation, Dr. Alvarez makes a searching examination 
of the League to Enforce Peace, formed in the United States under 
the presidency of Mr. Taft. His conclusions are altogether un- 
favorable. Dr. Alvarez maintains that the actual results would be 
contrary to the end sought. If the aggressor was a secondary power, 
it might indeed be readily suppressed; if it was a great power, it 
would not, he believes, be restrained. Feeble states, or states having 
no direct interest in the dispute, would hold aloof, and the league 
would prove to be a mere engagement on paper. 

Dr. Alvarez also considers the platform or plan of the league to 
be defective in that (1) while it assumes the principle of universal- 
ity, it in terms embraces only signatory powers, and is thus self- 
contradictory and inconsistent; (2) it provides no sanction in case 
the parties refuse to accept the decision of the arbitral tribunal or 
the advice of the council of conciliation, nor does it cover the case of 





No. 3] REVIEWS 433 


war by a non-adhering power against a member; (3) it does not 
prescribe or define the character or the composition of the proposed 
tribunal and council. He believes that these are capital defects, and 
that the entire plan tends to insure control by great powers, after the 
manner of the Holy Alliance. So far as concerns the New World, 
Dr. Alvarez declares that the American republics could hardly sub- 
mit to such a coercive regimen. He holds that the maintenance 
of peace cannot be assured by such means. The problem is in his 
opinion far more complex than the advocates of the measure under 
consideration have supposed. He believes that the evil must be 
taken at its roots by organizing for peace, in the sense of avoiding 
or minimizing the causes of conflict and developing a spirit of soli- 
darity and co-operation. The causes of conflict among states are, 
he observes, of various kinds—political, economic, social, psycholog- 
ical, moral. A careful examination of them shows that they for the 
most part proceed from the individualism which manifests itself in 
national and international life, and which makes each country desire 
a development which it does not think it can obtain by dependence 
on other countries. From this source there has arisen the narrow and 
chauvinistic nationalism which has, in spite of the progress of civi- 
lization, engendered economic rivalries, imperialistic policies, the 
hates of races, the desire for revenge, and the idea or postulate which 
has up to the present time dominated international relations, namely, 
that so-called questions of ‘‘ national honor”’ or “ national dignity ” 
must not be submitted to arbitration, but must be solved by arms. 
J. B. Moore. 


The Life and Letters of John Fiske. By JOHN SPENCER 
CLARKE. Houghton Mifflin and Company, 1917.—Two volumes: 
xxvii, 533; xi, 523 pp. 


Mr. Clarke’s sympathetic biography confirms in the main the 
accepted opinion of John Fiske. It shows us an omnivorous reader, 
gifted with an extraordinarily retentive memory, and a faculty of 
lucid exposition that has rarely been surpassed. Fiske possessed in 
an eminent degree the qualities necessary for brilliant literary popu- 
larization of the thoughts of other men, but he was not a creative 
thinker in the highest sense of the term. Both in his philosophical 
and in his historical work he was rather the live wire that diffuses 
knowledge than the dynamo that generates it. His life and letters 
confirm this fact, which has been established by his previous contribu- 
tions to philosophical and historical writing. 
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Fiske was fortunate in the age in which he lived, for it was an 
age in which the dynamos were working mightily. His career was 
conditioned by the intellectual revolution with which it synchronized 
and by which it was inspired. When he was born, in 1842, the doc- 
trine of evolution had not yet received formulation ; when he died, in 
1901, it was everywhere triumphant. The reaction against orthodox 
Darwinism had not yet set in, and all cosmic phenomena were con- 
ceived of as “evolving.” ‘ Natural selection” and “ the survival 
of the fittest’ were formulas that had been applied to ideas and in- 
stitutions, as well as to the subject-matter of biological investiga- 
tion, and had become commonplaces not to be disputed by any 
person with pretense to enlightenment. It was while preparing for 
college that Fiske, a youth of remarkably mature and inquiring mind, 
was drawn within range of the conflict between the new science and 
the old theology. In the light of his reading and reflection the the- 
ologico-philosophical system of Christian dogma, with its anthropo- 
morphic Creator and fiatistically created Cosmos and Man, became 
for him untenable, and in 1859, the year in which The Origin of 
Species was given to the world, he withdrew from the Congregational 
church of Middletown. Fiske’s interest in Herbert Spencer, whose 
philosophical system was to prove the dominant influence in his life, 
began in 1860 before he entered Harvard, when he happened to read 
a prospectus of Spencer’s contemplated work. Courses of lectures 
on the evolutionary philosophy delivered at Harvard formed the 
basis of his Outlines of Cosmic Philosophy, which was published 
in 1874 and which stamped Fiske as the foremost American dis- 
ciple and interpreter of Spencer. He was especially concerned with 
the religious implications of Spencer’s system, and sought to show 
that it was in harmony with the ethics, though not with the dogmatic 
creeds, of Christianity. 

Mr. Clarke’s attitude toward Fiske’s historical work, upon which 
his reputation principally rests, is eulogistic rather than critical. 
He nowhere gives any evidence of such a knowledge of American 
historiography as is requisite to a sound appraisal of Fiske as an 
historian, nor does he seem to have concerned himself with Fiske’s 
method of historical composition. He has apparently never asked 
himself why Fiske, with all his literary charm, is not held in quite so 
high esteem today as he was twenty years ago by students of Amer- 
ican history. 

R. L. SCHUYLER. 
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Recollections. By JOHN, VISCOUNT MorLEy. New York, 
The Macmillan Company, 1917.—Two volumes: x, 388; 382 pp. 


At the end of a leisured and interested reading of Lord Morley’s 
Recollections one has the feeling that if it were his great good for- 
tune to be in a position to write such a book, he would entitle it: 
“Years of My Life That I Would Like to Live Over Again.” It is 
a record of a life of marvelous successes—and successes, it would ap- 
pear, achieved single-handed. There is nothing in English political 
biography—assuredly nothing in political autobiography—with which 
in this respect it can well be compared. Morley, it is true, never 
became prime minister, and he never led the House of Commons. 
He was never, moreover, a practising barrister; and none of the 
political prizes of the law — the solicitor generalship, the attorney 
generalship or the lord chancellorship—could fall his way. But with 
these exceptions most of the great prizes of English political life 
came easily within his reach ; and all he had to do apparently was to 
choose which he would take. He held two of them—the chief secre- 
taryship for Ireland, a cabinet office, and he was secretary of state 
for India. He was created viscount just when it suited him to trans- 
fer himself from the House of Commons to the House of Lords; he 
was the biographer of Gladstone; and in 1902 he was awarded the 
Order of Merit by King Edward VII. Bagehot’s young man, fresh 
from Cambridge, who on going down to breakfast one morning 
found a letter awaiting him from an aristocratic borough owner, 
offering him a seat in the House of Commons—a seat which entailed 
no electioneering worries and burdens and no expense — could not 
have hoped for such a long-continued and brilliantly successful 
career as these Recollections depict. 

Bagehot’s young man would always have had to be deferential 
to his patron. He would have had to be deferential and accommo- 
dating also to the whips of his political party; and even with both 
patron and whips vigilant in his interest, there must have been for 
him an apprenticeship as a private member ere he reached the treas- 
ury bench ; and then he would have been there only by virtue of his 
holding an undersecretaryship, a junior lordship of the treasury, or 
some other junior office in the ministry. Lord Morley, of course, 
never had a patron. There were only a few nomination boroughs— 
survivals of the reform acts of 1832 and 1867—when he went into 
the House of Commons in 1883 as one of the members for Newcastle- 
on-Tyne ; and again, as a matter of course, it is impossible to imagine 
Lord Morley with a patron. 
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In his successful career in literature and politics—judging from 
the Recollections, Lord Morley had at no time even a helpful friend 
who was on hand just at the right time to make an opening for 
him, or to give him a timely push forward. ‘The general impres- 
sion left by the Recollections is that all the prizes that fell to 
Lord Morley after he had left the old Pall Mall Gazette office for 
the House of Commons—after he had bidden good-by to Stead, his 
associate editor, and to the dingy office in Northumberland street 
always smelling of the kitchens of the great hotel across the way— 
fell to him by virtue of his superior and obviously commanding abil- 
ities. 

There is scarcely a reference to any of the men who helped him 
in his many election contests at Newcastle-on-Tyne—men from the 
House of Commons, men from the party headquarters in London, 
or men who were working for Liberalism on Tyneside, and who 
threw themselves into these hard-fought election contests with no 
hope of any kind of personal reward. There is no mention either of 
the work that was done in Lord Morley’s interest by the editor of a 
Liberal morning newspaper in Newcastle, one of the most distin- 
guished editors of provincial newspapers, who was afterwards a mem- 
ber of the House of Commons. Omission of any reference to news- 
paper help is all the more remarkable, because in the years that Lord 
Morley was one of the members for Newcastle the newspaper situa- 
tion on Tyneside was peculiar. It was so peculiar, and so adverse to 
the interests of the Liberal party, that if a millionaire coal-owner, 
who was working his way to the peerage by the newspaper route, had 
not, with a view to a peerage, established a local organ of the Liberal 
party in 1885, it is doubtful whether Lord Morley, or any other 
Liberal of his school of thought, could long have held the seat at 
Newcastle. 

The omission, however, is typical of the exalted plane on which 
Lord Morley has written his Recollections. They record, for the 
most part, political or social contact with only the great of litera- 
ture and politics. They are scant as regards Lord Morley’s early 
life. He seems never to have had a boyhood. There is no sugges- 
tion of any struggle for a footing in London after he had left Oxford, 
and was embarked on journalism and literature. The Recollections 
are those of a career that was prosperous from start to finish—a 
career quite without political vicissitudes if the defeat at Newcastle in 
1895 is not to be regarded as a vicissitude. They have none the less 
much permanent value from several points of view. They are proof 
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of what can be achieved in political life at Westminster by a man born 
into the middle classes—Morley’s father was a doctor at Blackburn, 
Lancashire—who has first-class ability and knows how to market it. 
They are helpful to the study of English politics from 1867 to the 
beginning of the war in 1914, and in particular of the influence that 
Queen Victoria exercised in politics; and they are evidence of the 
kind of Liberalism that working-class constituencies like Newcastle 
were willing to accept in the period from the end of Whig control of 
the Liberal party in the middle of the eighties until the incoming of 
the Labor party into the House of Commons in 1906. Every student 
of English politics in the years from 1867 to 1914 must read the 
Morley Recollections for the insight they afford into the policies of 
the Liberal party in this half-century. ‘They are not, however, likely 
to be read and re-read, as is the case with some English biographies 
and autobiographies, for other than their literary and political interest. 


EDWARD PORRITT. 


HARTFORD, CONNECTICUT. 


Lemuel Shaw: Chief Justice of the Supreme Judicial Court 
of Massachusetts, 1830-1860. By FREDERICK HATHAWAY CHASE. 
Boston, Houghton Mifflin Company, 1918.—vi, 330 pp. 


The career of Chief Justice Shaw of Massachusetts does not lend 
itself readily to an important biography, although it was an important 
career. His great and enduring work was done in the quiet of the 
library and is permanently recorded in the sheep-bound volumes of 
official reports. His service in the legislature and in the Massachu- 
setts constitutional convention of 1820 was marked by sanity, but it 
does not stand apart from the labors of his colleagues. His public 
addresses were few, and on the whole rather tedious. His biographer 
is duly, perhaps unduly, aware of the handicaps under which he 
labors. “ After all,” he tells us, “the life of a practicing lawyer 
furnishes but little of permanent interest for the records of time.” 
And later he adds that “the work of a biographer of a judge is 
largely completed when he has traced his life from the cradle to the 
bench.” For this apologia pro vita sua, Mr. Chase can find consider- 
able warrant in Shaw’s comparatively quiet life. Nevertheless he has 
given us an interesting and creditable biography of one of the great- 
est men to figure in a significant manner in the annals of the Amer- 
ican bench. 
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It was characteristic of Shaw that he did thoroughly whatever he 
had to do. He resembles Marshall in his painstaking elaboration of 
the reasons which support his judgments. And with Shaw one feels 
that he saw and weighed all sides of the problem before he reached 
his solution. His was pre-eminently the judicial mind — which is 
only to say that it had the acumen'and the self-control which, when 
possessed, should be brought to bear by everyone on any question 
worth thinking about. Shaw tested his conclusions by imagining 
their application to the various situations upon which they might con- 
ceivably be brought to bear. His opinions are not brilliant. They 
disclose no propensity for erudition. But they are guided by an en- 
lightened common sense, that judicial common sense which Mr. Jus- 
tice Riddell of the Supreme Court of Ontario in a recent article in 
the Yale Law Journal calls “not the old metaphysical common 
sense,” but that which “ consists in the application of the rules of jus- 
tice and honesty to the things of this work-a-day world, so full of 
anomalies and of fallible, imperfect, human beings.” 

It is with good reason that both Thayer and Hall in their case- 
books on constitutional law introduce students to the study of the 
police power by putting before them Shaw’s opinion in Common- 
wealth v. Alger. For in this opinion are the foundation-stones on 
which all wise interpretations of the due-process clause must rest. 
Things not wrong in themselves, Shaw says, may be declared offenses 
“because they have injurious consequences.” The legislative declara- 
tion has the advantage, not possessed by the common law, of provid- 
ing a “definite, known and authoritative rule which all can under- 
stand and obey.” The law before him was held constitutional be- 
cause of its public advantages, notwithstanding the fact that “ it may 
in some instances seem to trench somewhat largely on the profitable 
use of individual property.” These public advantages and the cost 
to private interests in securing them were fully weighed and balanced. 

Shaw’s approach to common-law questions was similar. We have 
at last got away from the ill-effects of his decision in Farwell v. Bos- 
ton and Worcester Railroad Corporation, which fastened the fellow- 
servant rule upon us for two generations. But we shall never wish 
to abandon the canons which guided him in reaching that decision: 


In considering the rights and obligations arising out of particular re- 
lations, it is competent for the courts of justice to regard considera- 
tions of policy and general convenience, and to draw from them such 
rules as will, in their practical application, best promote the safety 
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and security of all parties concerned. This is, in truth, the basis on 
which implied promises are raised, being duties legally inferred from 
a consideration of what is best adapted to promote the benefit of all 
persons concerned, under given circumstances. 


Since Shaw’s opinions constitute his great service to his own and 
later generations, it is to be regretted that his biographer has devoted 
comparatively little of his space to them. Yet, to the lay reader, it 
must be confessed, they are often rather ponderous, and to those who 
can best appreciate them there is little danger of their becoming un- 
familiar. Mr. Chase quotes enough to carry conviction that Shaw 
deserves the high place he holds among judges. He gives in more 
detail the story of cases that aroused intense public interest. The 
famous Webster murder trial receives a chapter, and there is an 
ample account of some important church controversies in which those 
who deserted the faith of their fathers clung successfully to the 
places of worship which that faith had long possessed. Shaw’s de- 
cisions in favor of the Unitarians provoked the inclement Dana to 
abuse in the privacy of his diary. But no diary could contain his 
wrath when Shaw enforced the fugitive slave law, as the Constitu- 
tion plainly bound him to do. ‘‘ A man of no courage or pride,” he 
called him. FEarlier, of course, the abolitionists had heaped un- 
stinted praise upon Shaw when he held that a slave brought to Massa- 
chusetts by the voluntary act of his master was entitled to be set 
free. The storms of public or private passion did not guide the 
course of Shaw’s decisions. And it is a tribute to his wisdom that 
those who at times criticized him most vehemently joined later in 
paying homage to his memory. 

Retrospection about a judge is interesting and valuable. It helps 
to make clear how much our law owes to the judgment and the out- 
look of the individuals who wield judicial power. But it would be 
more valuable still to write the lives of all who are likely to be con- 
sidered for judgeships. If Professor Burgess is justified when he 
says that he does not “ hesitate to call the governmental system of 
the United States the aristocracy of the robe,” we cannot know too 
much about the men on whom it is proposed to place the robe. It 
would be well for the law in these days of its transition if there were 
more judges who had the capacity of Lemuel Shaw to examine pa- 
tiently and thoughtfully what rule “is best adapted to promote the 
benefit of all persons concerned.” 

THOMAS REED POWELL. 
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America Among the Nations. By H. H. Powers. New 
York, The Macmillan Company, 1917.—xii, 376 pp. 


American writers are beginning to make amends with a vengeance 
for the self-satisfaction and “ spread-eagleism” of former genera- 
tions. Book after book comes from the press, by our Lippmanns, 
Weyls, Ushers, Steffenses, Crolys, to warn us of our sins of pre- 
sumption and chasten our too complacent spirit. We are told that 
America is a braggart, insincere, ignorant of European conditions, 
wedded to sentimental watchwords, joined to her idols. But she is 
not, like Ephraim, therefore to be “ let alone.” 

Professor Powers tells us that we are and always have been an 
aggressive nation, reaping where we have not sown and gathering 
where we have not strawn; that it is not this which is a fault in us 
(for all healthy nations are aggressive) but rather the pious profes- 
sions with which we have tried to hide the aggression. He attaches 
little weight to the utterances of our leaders in deprecation of our 
extension through self-interest, from Washington’s assertions of our 
contented(?) isolation down to Wilson’s declaration that “ the 
United States will never seek a square foot of territory by conquest.” 
In fact, the whole thesis of Dr. Powers’ book, which is an essay in 
political philosophy rather than in history, is that all nations act 
from “a permanent instinct of self-assertion’” which bears them 
along “‘in the surface of a resistless cosmic current.” He confesses 
himself (page 11) to be a “ fatalist” (‘in some mild sense of the 
word ”’), believing that men and nations have little power to choose 
their ends. ‘‘ Nations are moved by great common impulses, which 
individually they do not understand, to do things which individually 
they do not enjoy, and to seek ends from which individually they do 
not profit” (page 205). Although the author nowhere explicitly 
links this doctrine of fatalistic imperialism with the theory of biolog- 
ical necessity of which we have heard so much in recent political 
propaganda, nevertheless the total impression of the book is that 
this is just what he means. See especially the treatment of the bio- 
logically determined tropical man in chapter twelve: “ the tropics 
may produce a mystic, but hardly a scientist.” 

There is no quarreling with tastes— in political metaphysics as 
little as in religious leanings—and it is equally difficult to prove or 
to disprove that in our historical expansion we have been moved by a 
“permanent instinct” which “ acts automatically in all situations.” 
Surely the mere recital of the facts of that expansion is no proof of 
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the theory. The author seems to us in places dangerously near to 
that kind of argument used by the lawyer when he was called on for 
proofs. ‘ Proofs!” he replied, “they are contained in the specifi- 
cations.” 

Moreover there are so many errors in Dr. Powers’ historical speci- 
fications that one is made somewhat mistrustful of his conclusions. 
The first half of the book, called “‘ America at Home,” deals with 
our own territorial development. In it Dr. Powers states that the 
colony of Virginia received ‘‘ government aid”’ (page 17), that the 
“English colonies” (in America) were actively engaged in all the 
seven wars fought between France and England from 1689 to 1815 
“except the last” (page 26), that Caesar in appointing Gauls and 
other barbarians to the senate “‘ recognized in essence the great prin- 
ciple of representative government ’”’ (page 30), that France manceuv- 
ered after Cornwallis’ surrender ‘“‘ for a peace that should make the 
colonies in a sense dependent upon her” (page 42), that the transfer 
of Louisiana to Napoleon was “ long concealed” from us (page 45), 
that Jefferson sent a commission to France in 1803 “ to buy if pos- 
sible the city of New Orleans and some portion of Florida” (page 
46), that Britain at this moment was “ about to seize”’ this as booty 
(page 46), that after our acquisition of Florida “ the great problem 
of Cuban development was postponed for nearly a century” (page 
51), that by the Florida treaty of 1821 we “ induced Spain to throw 
in Oregon as a trifle for good measure” (page 61), that a treaty 
negotiated in Harrison’s administration for the annexation of Hawaii 
“was not ratified until Cleveland became president, March fourth, 
1893” (page 95) ; on later pages Dr. Powers gives 1897 (page 96) 
and 1898 (page 100) as the dates for Hawaiian annexation ; that the 
treaty of Paris gave us “ suzerainty over Cuba” (page 108). It is 
not so much the seriousness of any of these errors as the great fre- 
quency of them that gives the reader pause—although such a mis- 
statement as that our help from France in the American Revolution 
came from “the government of Louis XV and Pompadour”’ is suffi- 
ciently serious (page 329). 

But, after all, the historical retrospect of Part One of the book is 
only an introduction. The author’s thesis is developed in Part Two, 
under the title ‘‘ America among the World Powers.” Here his 
touch is surer and his interest keener. He is more at home in proph- 
ecy than in history. Race expansion is his theme, and the menace of 
Japan, of Russia, of Germany are the variations. Even the “ un- 
feared powers,” Holland, Spain, France, must be regarded warily. 
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Such an event as the Russian revolution, in which the mob “ has 
tasted of liberty and been made drunk,” should not deceive the 
“sober bystanders” into the error of security. Russia, immensely 
powerful, will follow inevitably and fatally the course of her own 
world interests at the expense of any and every nation that stands in 
her way. She is “ not done with imperialism” (page 270). It may 
be that this or that particular menace of the powers will not reach 
us, but we ‘ must in simple prudence insure against the catastrophe.” 
Our wisest insurance, according to Dr. Powers, is to recognize as 
an accomplished fact the community of interests between America 
and the British Empire (a policy to which Professor Usher and Mr. 
Beer have urged us eagerly), and to shape our policy to strengthen 
— idle ie 
and cement this “ great fellowship. ie 


The Future of the Southern Slavs. By A. H. E. TAYLor. 
New York, Dodd Mead and Company.—326 pp. 


Not only the average intelligent American layman but the close 
student of Balkan affairs will welcome the appearance of The Future 
of the Southern Slavs by A. H. E. Taylor. The work is without 
exception the best on the subject in English. It contains an array 
of facts and reasons so skilfully presented that few readers will close 
the book without becoming sympathetic with Mr. Taylor’s views. 
His main thesis is for the erection of an independent South Slav 
state, in the event of a victory for the Western Allies, in which will 
be united the distinctly South Slav peoples : Serbs, Croats and Slovenes. 

In order that the reader be provided with a sound basis for under- 
standing the problems which he discusses in the constructive part of 
his book, Mr. Taylor devotes the first fifty pages to a brief history of 
the Southern Slavs from their appearance in Europe to the present 
day. This is so well done that the difficulties in the way of a solu- 
tion of the problems arising out of the future relations of the new 
state with Austria-Hungary, Italy and Bulgaria are readily grasped. 
The chapters devoted to the discussion of these problems are fol- 
lowed by two final chapters in which the internal questions, that will 
necessarily arise in the constitutional and administrative organization 
of the new state, are discussed. To each of the problems that he 
considers, Mr. Taylor contributes information and understanding. 

In his chapter on the Jugoslavs and Austria-Hungary, Mr. Taylor 
clearly demonstrates the hypocrisy of the claim of Hungary to be 
the constitutional state of a liberty-loving people. He conclusively 
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shows that the demand for independence made by the Serbo-Croats 
of the Austro-Hungarian empire arose only after every effort made 
by them to secure autonomy within the monarchy was rejected. It 
then became evident that the Magyars were determined to prevent 
the secession of their subject Slavs to Serbia by destroying the latter’s 
independence ; once all the Southern Slavs were incorporated into the 
Dual Monarchy, the latter was safe from possible disruption. Simi- 
larly in treating of the relations of the Jugoslavs to Italy, Mr. Tay- 
lor’s splendid analysis of the Adriatic problem convinces one of the 
justice of the South Slavs’ contention that to give Dalmatia, inhab- 
ited almost exclusively by Serbo-Croats, to Italy, means for them 
merely to exchange one set of masters for another; and for Europe 
this would result in the establishment of an Alsace-Lorraine in its 
southeastern corner. Fortunately, since Mr. Taylor’s book appeared, 
the Congress of Oppressed Nationalities at Rome, held April 8, 1918, 
provided a basis of agreement between Italians and Jugoslavs which 
augurs well for a happy solution of this chief point of difference be- 
tween them. Again, in discussing Serbo-Bulgarian relations, Mr. 
Taylor is very illuminating. He shows that on historical grounds, 
much-contested central Macedonia may be claimed by either Serbia 
or Bulgaria; but that on ethnological grounds it can be claimed by 
neither of them. The Macedonians are intermediate between Serbs 
and Bulgars and speak a patois which is intelligible to both. When 
he becomes educated, the Macedonian learns the literary language of 
either Serb or Bulgar, and thereby becomes a Serb or Bulgar. Hence 
the fate of Macedonia at the peace congress can be decided on 
grounds other than nationality, on grounds of geography and eco- 
nomic access which will help to secure an enduring peace. 

The chapters devoted to the probable internal organization of the 
new state are very enlightening. Convincing reasons are given for a 
unitary monarchy under the King of Serbia rather than a federated 
state, for the division of the large estates among the peasants, and 
for a co-operative rather than a capitalistic form of industrialism in 
order to conform to the genius of the Serb race. Mr. Taylor’s de- 
scription of the natural resources of the proposed state and his 
analysis of its economic needs are as clear and thorough as his dis- 
cussion of its political organization. The reader closes this interest- 
ing book repaid for its perusal and with a feeling of deep sympathy 
for the fine, heroic race that refuses to forsake the ideal that has 
brought so many misfortunes upon it, namely, unity and independence. 

STEPHEN P. DUGGAN. 

COLLEGE OF THE CiTy OF NEW YorK. 
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The Irish Home-Rule Convention: Thoughts for a Convention, 
by Georce W. RussELt (42) ; A Defence of the Convention, by 
the Richt Hon. Sir’ Horace PLUNKETT; An American Opinion, 
by JoHN Quinn. New York, The Macmillan Company, 1917.— 
183 pp. 


If the Irish question has caused much violent and foolish writing 
in the past few years, it has also from time to time been the occasion 
of very excellent and informing books. The little volume reviewed 
here is one of the best I have seen. A great part of it is beautifully 
written ; it contains what will be of service and information to all 
Irishmen and to people everywhere who have the affairs of Ireland 
at heart, and it is written with so much wisdom, so much sympathy, 
such fineness of spirit and essential regard for justice, that one can- 
not help thinking there is much hope in the future for Ireland if men 
like the eminent authors of this work come to influence the life of the 
Irish people; and one turns the last pages with the feeling that old 
bickerings and divisions would soon be brought to an end, if only 
most Irishmen had the heart and the soul and the nobility of those 
who have put themselves into this writing. 

The introduction is An American Opinion by John Quinn. The 
ideas which he expresses may not have been held by most Irishmen in 
this country from the first, but we like to think that now they are 
very widely professed. He believed from the beginning that there 
could be no real peace until German practices and philosophy had 
been abandoned or overwhelmed in destruction. ‘‘ Therefore I put 
the winning of the war above any Irish or any other political ques- 
tions.” Here he takes issue with the extremer Irish partisans; the 
Sinn Feiners seem to put the affairs of their island before anything 
else. At a time when the most vital matters for the whole world are 
at stake, the ultra-Nationalists place Irish interests and Irish ideals 
first. He says, what a great many people will believe to be true, that 
if Germany were victorious it would be only a little while before 
Irishmen would look back on conditions before the war “ as heaven 
itself.” Therefore he says with respect ‘to his discussion of Irish 
questions, “‘ I think of home rule chiefly as a step in the winning of 
the war.” He believes that when Great Britain put to death the 
leaders of the Dublin Insurrection in 1916 she made a fatal error, 
Irish temperament being what it is, and that the results have consti- 
tuted an important victory for Germany—the cessation of Irish re- 
cruiting and the locking up of two British divisions. He believes 
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that Ireland went more than halfway to meet England in the early 
part of the conflict, and got no adequate response. ‘ But at last 
English opinion is awake, the English sense of justice and fair play 
is aroused.”’ He was writing when the Irish Home Rule Convention 
was about to assemble. He had hope of success, particularly after 
Sir Horace Plunkett was chosen as chairman and George Russell was 
known to be one of the leading members. Some of his opinions are 
very interesting, both in retrospect and at present: he thought that 
colonial home rule would amply satisfy nineteen-twentieths of the 
Irish people, and he agreed with some of the best thinkers in Ireland 
that guarantees should be multiplied until “‘ Ulster must admit that 
she is satisfied.” 

It is no derogation of the work of Mr. Quinn to say that after one 
has enjoyed what he has written, it seems completely overshadowed 
by the admirable part which follows: Thoughts for a Convention, by 
E, which first appeared in the /rish Times, a Unionist paper, and 
was afterward reprinted. It is an example of the political pamphlet 
at its best. It recalls to mind some of the classical pieces which ap- 
peared in America in Revolutionary times, and is not unworthy to 
stand beside the work of Bolingbroke and Steele in the days when 
such writing largely affected English political life. It may be that 
this piece is not so powerful as the work of another Irishman, who 
was the greatest of all these writers; but if Thoughts for a Conven- 
tion has not the wondrous skill and terrible power of The Conduct 
of the Allies, it has, perhaps, more sincerity and sympathy and desire 
for the betterment of mankind, and may be as widely read and more 
serviceable at last. 

With wonderful clearness and charm the author delineates briefly 
the principal parties in the life of Ireland today. There are the 
Unionists, with large inheritance from another race, who have yet 
grown to love their country as much as any of Gaelic origin; eco- 
nomically powerful, with fine energy and ability for organization, 
capable of contributing indispensable qualities to a self-governing 
Ireland, but who fear—groundlessly—industrial ruin and religious 
persecution, who believe that it is best for Ireland and best for Great 
Britain that the Union be preserved, and hence will at present have 
nothing to do with any scheme of separation. There are the Sinn 
Feiners or extreme Nationalists, “the spiritual inheritors of the 
more ancient race in Ireland,” inspired by the old history and liter- 
ature of their forefathers, who regard the preservation of Irish 
nationality as a sacred charge, and wish Ireland to be entirely free— 
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free to make its own choice of political principles, its own culture and 
social order, and free to regulate its economic life. Their movement 
has been both marked and assisted by the splendid outburst of Anglo- 
Irish literature, whose soul is the Gaelic spirit descended from the 
past. Between the extremes of these two parties is one occupying a 
middle position, whose adherents have sought to maintain connection 
with the Empire, and at the same time acquire an Irish control of the 
administration and making of laws. They have been less idealist 
than the others and more practical. They have taken what they 
could get, and it is to them that most of the reforms have been owing 
since the time of the Act of Union. Generally they have had the 
greatest following, because of the results they obtained, but in the 
great, strange period of the present, when revolutionary changes are 
expected, and the minds of their countrymen are veering toward 
ultimate and fundamental things, this middle party meets with less 
favor. 

Having thus depicted the Ireland of today, the author calls upon 
the several factions to understand one another better, act wisely and 
stand together in this crisis of their history. He bids the people of 
Ulster give over their bigotry, their suspicion, their useless fears. 
Let them throw in their lot with the rest of Ireland, which wants 
them and will gladly accept them. To those extremists who cry for 
the complete independence of the country: “I tell them frankly 
that if they expect Ulster to throw its lot in with a self-governing 
Ireland they must remain within the commonwealth of dominions 
which constitute the Empire, be prepared loyally, once Ireland has 
complete control over its internal affairs, to accept the status of a 
dominion and the responsibilities of that wider union.” There were 
the men of South Africa. ‘ Is the same magnanimity not possible in 
Ireland?’ And he remonstrates with the middle party also. Let 
sectarian organizations be disbanded so far as their objects are polit- 
ical: it will be difficult to reassure the Unionists if this be not done. 
He addresses also Great Britain. The law now on the statute books 
will not properly settle the problem. ‘“ Nationalist Ireland requires 
that the Home Rule Act should be radically changed to give Ireland 
unfettered control over taxation, customs, excise and trade policy.” 
Full control of administration should be given. The welfare of Ire- 
land can be obtained only by sacrifice on all sides in the interest of 
the greater good. Readers of some of Mr. Russell’s later writing 
will not be surprised at his opinion that no military conscription 
should ever be permitted but by act of an Irish parliament. 
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The concluding part is a speech in defense of the convention by 
Sir Horace Plunkett, the first which he made in a great many years— 
years in which he was doing the best work recently carried out in 
Ireland. He pleads for the convention and asks that all Irishmen 
support it. To those who keep the undying hatred for England, “ I 
would say the England of the war j; \ uolly unlike any England that 
has ever been.” It is an England tiat wants to do justly for its 
own sake, for the sake of Ireland, and because of the opinion of the 
world. Alas that Sinn Fein will take no part at this moment, when 
at last Britain has recognized that settlement of the Irish question 
must come “from ourselves alone.’ Ulster will find, when the 
issues are discussed, that there is an honest desire not to coerce her 
people but to win them. 

Since these chapters were written the Convention has successfully 
completed its work, and though because of another great issue the 
present looms darkly, I am filled with hope that the spirit of these 
writers will prevail both in England and Ireland ; and if that be so, 


all is well. 2 ad 
EDWARD RAYMOND TURNER. 


UNIVERSITY OF MICHIGAN. 


The Political History of the Public Lands from 1840 to 1862. 
By GrorGE M. STEPHENSON. Boston, Richard G. Badger, 1917. 
—296 pp. 


The rapid disappearance of the public domain, the growth of 
cities, the rise of modern industrialism, and newer problems in the 
distribution of the nation’s wealth lend increasing significance to 
American land policies. Dr. Stephenson’s work is a valuable contri- 
bution to a gradually expanding body of information concerning this 
aspect of our developing political, social and industrial life. In 
general, the land history of the United States, so far as federal ad- 
ministration is concerned, may be divided into four periods: disposi- 
tion under a restricted and governmental revenue plan ; distribution 
under limited but facilitated purchase and pre-emption; home- 
steading and increased popular distribution; and conservation and 
limited restrictions. These periods include the occupation of public 
lands in general ; also the utilization and exploitation of national re- 
sources. Mr. Stephenson’s book effectively tells a story, chiefly in its 
political and congressional aspects, of that intensely interesting period 
transitional from limited governmental sale and pre-emption and 
purchase to that of popular distribution under the Homestead Act 
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of 1862. The period covered was highly dynamic and was compli- 
cated by rapidly developing problems such as those of internal im- 
provements, the tariff, sectional rivalries, the Kansas-Nebraska con- 
troversy, slavery and states’ rights, not to speak of affairs of lesser 
importance but of the utmost concern politically. Moreover, frontier 
influences and the spirit of pioneering were operating in fullest in- 
tensity and effect. 

In his preface Mr. Stephenson sets down the three chief themes 
of his study: the history of public-land legislation in Congress; a 
portrayal of the sentiment of the different sections of the country 
relative to disposal of the public domain; and an estimate of the in- 
fluence of public lands on the general political and legislative situa- 
tion during the period from 1840 to 1862. The success which has 
attended him in his first task is obvious to anyone familiar with the 
effort involved in the examination and reporting of congressional pro- 
cedure and action. With a good sense of relative values the salient 
points of national land legislation, not only during the two decades, 
but considerably prior to the period from 1840 to 1862, are presented. 
A defect is found, however, in a certain confusion of the main out- 
lines of the story. This will perhaps be remedied in the future by a 
complete graphic exhibit of the complicated steps in American land 
legislation and policy. 

The second task involves an amount of research which will scarcely 
be completed for much time to come. Mr. Stephenson apparently 
gives a fairly true picture of current opinions and sentiment in vari- 
ous sections of the country during the period touching land policies 
and practices, without burdening the reader with a mass of detail 
valuable in itself but often confusing and disconcerting. Any effort 
at sounding public opinion and current thought requires a vast 
amount of work on “ source” materials which is laborious and irk- 
some, but a careful selection of such material lends a certain zest to 
the chase. The author of this book has evidently enjoyed ransacking 
the columns of Horace Greeley’s Tribune, Ritchie’s Richmond En- 
quirer, Rhett’s Charleston Mercury, and Evans’ Working Man’s Ad- 
vocate. Besides these are the other newspapers of the times which 
both reflected and helped make public sentiment ; also the interesting 
correspondence and memoirs of such men as Clay, Calhoun, Tyler, 
Van Buren, Johnson, Schurz, Webster, Crittenden and others. This 
effort of Mr. Stephenson to arrive at a better understanding of the 
exciting years before the Civil War deserves appreciation and re- 
spectful consideration. 
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Third, Mr. Stephenson attempts to show how the land question 
affected the national and sectional life of the country in other fields 
of public interest and concern. The South was profoundly stirred by 
the existence of vast areas of unoccupied land, drawing off popula- 
tion from a depleted soil which attracted no new people; the West 
was always more or less dominated by the open frontier; the East 
exhibited a divided public opinion on land questions because of un- 
certainty as to the way “the West” would affect her trade and 
manufacturing interesis. These sectional jealousies and conflicting 
interests are readily evident in the campaign of 1840, and later in the 
demoralization of the Whigs. The manufacturing East looked with 
jealousy upon the growing West ; the South faced the perils of west- 
ward migration, New England tariff policies and the rising abolition 
movement ; while the West was becoming increasingly impatient of 
restricted land occupation, the financial policies of the East, and 
artificial limitations on its own spirit of individualism and control of 
its own destinies. According to the author, the campaign of 1840 
must be set down as a landmark in our public-land history, as it then 
became evident that the West had not only the lands but also the 
votes to enable it to be regarded as a power in national politics. 

While this book aims chiefly to present that part of our land his- 
tory dating generally from the passage of the first general pre- 
emption law in 1841 to the passage of the Homestead Act in 1862, 
considerable attention is paid to the development of the pre-emption 
system. Homesteading and homestead legislation were a logical 
development from the breakdown of pre-emption before public sen- 
timent. The first pre-emption law, that of 1830, was a recognition 
of a right to land possession under certain circumstances sanctioned 
by public opinion and practice for many preceding years. Then 
limited and temporary legislation gave place to permanent enactment, 
and finally, with many arduous twists and circumlocutions, we ar- 
rived, in the National Homestead Law, at legal approval of “ squat- 
ting.” Questions of land sale, gradation of land prices, land boun- 
ties, cession of public land to states, land grants, distribution of land 
sales to cover state debts, and similar problems, important as they 
were, were in fact secondary in importance to the main idea of a 
liberalized land-distribution policy. 

While definite agitation for homestead legislation became an active 
factor in American politics about 1844, Mr. Stephenson suggests 
that the first congressional vote on a homestead bill in 1852 offers a 
convenient dividing line in the consideration of public-land legisla- 
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i tion. ‘The subsequent course of congressional action occupies a con- 
siderable portion of Mr. Stephenson’s attention from this point. This 
study will be helpful to one interested in the rise of ideas and the 
) __ various movements leading to the development of Republicanism, the 
contest of strength between Douglas and Lincoln, and especially the 
relation of Lincoln to these affairs of local and national interest. 

Not the least important feature of the book is a bibliography of 
well-selected documentary, newspaper, periodical and book material. 
A particularly good feature are notes showing where newspaper and 
other similar material of the various states may be found. 












Rospert Tupor HI. 







New York Cliry. 


f Western Influences on Political Parties to 1825. By HOMER 
i C. Hocketr. Columbus, Ohio State University Bulletin, vol. 
xxii, no. 3, 1917.—157 pp. 







This discriminating and well-documented essay of Professor 
Hockett grew out of the author’s “ search for the key to the political 
history of Monroe’s presidency, so long superficially known as the 
iu! | Era of Good Feeling.” It is an analysis of causes of the rise and 
ni fall of the two great parties which struggled for supremacy during 
. the early decades of our national history; and the text of the essay 
ig is the late Professor Callender’s dictum that the “ improvement in 
| k the economic condition of the West which set in about the time of 
‘Ls the second war with England . . . is the most important event in 
i our economic history during the first half of the nineteenth century.” 
, [t was this event which broke up not only both the old Federalist 
and the old Republican parties, but even the very basis itself of the 
old party alignment. ‘“‘ The question is not now,” wrote an Ohio 
me journalist in 1823, “ whether this candidate or that is a democrat or 
Ae a federalist, but whether he is a friend or an opponent to domestic : 
id industry and internal improvement.” The writings of Rufus King 
ae and John Quincy Adams furnish an interesting commentary on this 
statement. 
Professor Hockett follows Frederick J. Turner faithfully in his 
emphasis on the geographic-economic conditions (the frontier, scarce 
. specie, abundant land, the livelong struggle with the wilderness) as 
Hie the basis of our party divisions, even from colonial days, rather than 
| i the inherited social stratification of the European countries. Hence 
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the need to look far deeper than the mere political causes of the sev- 
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erance of the colonies from England to find the real problems of our 
early history. The author also accepts Beard’s economic interpreta- 
tion of the Constitution and the origins of the Jeffersonian Democ- 
racy, though he thinks Beard tends to overemphasize the struggle 
between personal and real property, to the neglect of the geograph- 
ical distribution of interests. His emphasis is not surprising, since he 
himself is dealing with the geography of politics. 

A number of suggestive and rather novel points are brought out in 
the essay: for example, the political considerations which overcame 
the hesitancy of Monroe to approve the Missouri Compromise Bill 
(page 129), and the “ pussy-footing ” over the surface of “‘ common 
Republican principles ” in the campaign of 1824, which has led his- 
torians to speak of the disappearance of parties at this time (page 
130). A great deal of fresh material in Ohio politics, collected by 
the author and members of his graduate seminar (see acknowledg- 
ment, page 130, note), gives a vividness to the essay, which is per- 
haps too dearly paid for by the sense of a disproportionate emphasis 
on the politics of a single western state. 

There are a number of statements in the essay to which we take 
exception. We doubt whether the affinity of the trans-Alleghany 
country “ south as well as north” of the Ohio was with “ the new 
industrialism of the North-east” (page 129), or whether “ the 


Democratic party grew out of the opposition” to the National Re- 
publicans (page 141). Why is John Marshall called a “ former” 
Federalist, in the discussion of the great decisions of 1816-19 (page 
117, note)? Was he not then more “ federalist” than ever before? 


‘ 


So great an authority as Professor Taussig questions whether “ pro- 
tectionism was fairly free,” in 1816, “from the suspicion of seeking 
to favor the manufacturing interests” (page 88). Though the 
author says that Jefferson’s ‘“ theories, born of frontier conditions, 
affected his policies throughout his public career” (page 38), he 
nevertheless confesses on the next page (page 39, note) that Jeffer- 
son’s program broadened to federal dimensions when he reached the 
presidency. It is hard to see how anyone can call Jefferson “a 
backwoods statesman” after reading either his note to Hammond 
(1791) or his later annual messages (1806, 1807). A phrase on 
page 44 implies that we had an alliance with Spain during the Revo- 
lution, and Monroe is called the “ leader of the Quids,” on page 73. 
“Shay’s” for “Shays’” (page 16) is less glaring as doubtless a 
typographical slip. 


D. S. Muzzey. 








ee: 


SSS See 








452 POLITICAL SCIENCE QUARTERLY [Vor XXXIII 


The Postal Power of Congress. By LINDSAY RocErRs. Balti- 
more, The Johns Hopkins Press, 1916.—vii, 189 pp. 


The brief clause in the Constitution giving Congress power “ to 
establish post offices and post roads” has already been the basis 
for much important legislation. It is regarded by many as a suffi- 
cient warrant for further congressional action that will bring 
within federal control most of the evils that flesh in these United 
States is heir to. The possibility is by no means remote that under 
the postal power the nation will acquire permanent ownership and 
control of all the important railroad, telephone and telegraph lines 
of the country. If its management of these facilities should be held 
unfettered by constitutional limitations, it seems quite true, as Pro- 
fessor Rogers tells us, that “the cardinal theory of the American 
system—that the federal government is one of enumerated powers— 
would become a cynical fiction.” 

The Child Labor decision makes it evident that the present major- 
ity of the Supreme Court would somewhere draw the line between 
what Congress may and may not do in exercising authority under the 
postal power. There is little to commend in the reasoning by which 
the court sought to support its nullification of the Child Labor law. 
But this does not excuse us from recognizing that congressional con- 
trol of transportation along post roads and across state lines should 
have some limits with respect to the conditions that may be annexed 
to the liberty of enjoying the advantages of such transportation. A 
judicial declaration which had negatived the existence of any limits 
might have been a prelude to an orgy of federal expansion which 
would leave the states but shadows of their former selves. Some- 
where between two extremes the national legislature and the national 
judiciary must set stakes which mark the proper boundary between 
federal authority and its usurpation. This cannot be done by any 
hard-and-fast logic. It will not do to say that Congress cannot 
accomplish anything indirectly which it cannot achieve directly. It 
will not do to say that the use of the national arteries of communica- 
tion is a privilege which may be granted or withheld on such condi- 
tions as a legislative majority may choose to impose. Some compro- 
mise must be made. 

Professor Rogers suggests a way to this compromise in the dis- 
tinction between persons and things. “ Any legislation excluding 
from the mails must apply directly to the things mailed, not to the 
persons using the mails.” The author finds this distinction recog- 
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nized in all congressional legislation except that prohibiting inter- 
state carriers from transporting products owned by them; and this 
extension he holds warranted because it ‘“‘ was ‘necessary and 
proper ’ in order to ensure the enforcement of the regulations provid- 
ing for equality of rates, publications of tariffs, etc.” He would 
have sustained the Child Labor law, because it was “ directed against 
the articles produced under the objectionable conditions.” But he 
would not allow Congress to go further and prohibit employers of 
child labor “ from using the advantages of interstate commerce for 
other articles not so produced.” He thinks that the proposals for 
congressional regulation of stock exchanges advanced by the Pujo 
Committee concerned, not the character of mail matter, but the activ- 
ities of persons using the mails. 

Enough has been said to indicate that the volume under review is 
written with discrimination and sanity. It was prepared as a doc- 
tor’s dissertation at Johns Hopkins, and adds another valuable con- 
tribution to the studies in public law which we owe to Professor 
Willoughby’s inspiration and guidance. Dr. Rogers seems to have 
neglected nothing that bears upon his subject. The digests have 
been thoroughly raked for decisions from state as well as federal 
courts. The journals of the Continental Congress, the writings of 
statesmen, the reports of postmasters general, and congressional de- 
bates and enactments have been made to yield their secrets. We have 
a history of what has been done under the postal power during the 
Confederation and under the Constitution. There is a chapter on 
federal ownership of railroads and telegraphs, and another on the 
limitations on the postal power by reason of the constitutional re- 
strictions against unreasonable searches and seizures and against in- 
fringing the freedom of the press. An informing treatment of the 
power of the states to interfere with the mails is done with exem- 
plary thoroughness. Attention has already been called to the excel- 
lence of the discussion of “ the extension of federal control through 
exclusion from the mails.” Not a little of the volume deals with the 
future. But the author does not sail an uncharted sea. When dis- 
cussing the constitutionality of exercises of the postal power which 
are as yet only proposals, Dr. Rogers steers his course by decisions on 
other congressional powers which have already been exerted, de- 
cisions which have involved questions substantially similar to those 
which will be raised by future exercises of the postal power. Indeed, 
the volume may fairly be called a study in federalism, and not merely 
in that aspect of it presented by the postal clause. 
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In places Mr. Rogers might have added to the value of his con- 
tribution by making a more intensive analysis of some of the more 
important decisions with which he deals. He is inclined now and 
then to take judicial declarations at their face value, without probing 
beneath to discover and evaluate the assumptions on which they rest. 
He is slow to criticize judicial lapses in logic. On controverted 
questions which aroused vigorous dissent from a strong minority of 
the court, he is too often content to accept the decision as a final 
settlement of the issue, when it is not unlikely that the Supreme 
Court will continue to be divided, and that a position once rejected 
may be accepted later. But this inadequacy, for those who deem it 
one, is largely compensated for by the author’s own contribution to 
the various problems. 

THoMAS REED POWELL. 


American Negro Slavery. By ULRicH B. PHILLIPS. New 
York, D. Appleton and Company, 1918.—xi, 529 pp. 


Of books recently published on American history, one of the most 
interesting and helpful, not only for the student but for the general 
reader who would inform himself concerning the life of the ante- 
bellum South, is Professor Phillips’ American Negro Slavery. The 
author traces the growth or expansion of Negro Slavery from the time 
of the Arabs who took it to northern Africa, through the Crusades, to 
that of Prince Henry the navigator, who played the biggest part in 
establishing it in Portugal and Spain, whence the institution with all 
its activities spread to America. An interesting feature of this de- 
velopment was the establishment of the plantation system in southern 
Spain, through the expulsion of the Moors from the Kingdom of 
Granada by Ferdinand and Isabella. The average student of Amer- 
ican history is not accustomed to think of slavery as playing any part 
in the life of the European mother states further than the mere slave 
trade. But this slave trade soon became a great international prob- 
lem backed by monopoly granted by the various kings. This monop- 
oly was settled by international law in the treaty of Utrecht, 1713, 
when it passed to England. Huge fortunes were made in the slave 
trade. Our own Peter Faneuil was able to build the cradle of liberty 
in this way. ‘Trading companies, through slavery, slave trade and 
the tobacco industry, developed into commonwealths, and represen- 
tative government was established. The significance of the trade in 
economic history is enormous. 
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The further evolution of slavery in America is shown in that the 
institution was in the form of indentured servitude at first and that 
Negroes were not regarded as slaves, and became free when they 
served out their period of indenture. Slavery was not really a legal 
institution, but was later legalized when its economic value demanded 
it after it had supplanted white servitude. In this connection a very 
interesting comparison of two Puritan colonies is made, showing how 
slavery could be veneered with religion if climate or soil made the 
institution profitable. This furnishes a prototype for the action of 
the churches of the South from the later thirties to the sixties. 

The chapter on “ Revolution and Reaction”? shows how the so- 
called abolition movement in the New England states during this 
period did not abolish slavery then existing, but was only intended 
to disestablish slavery in the course of a generation or two. The 
movement had no clearly visualized purpose at this time, but was the 
expression of an anti-slavery feeling in which all parts of the coun- 
try shared. Disestablishment of slavery in Massachusetts occurred 
through a judicial interpretation of a clause in the Bill of Rights, 
which doubtless was never intended to apply to Negroes when it was 
inserted in the Constitution. This anti-slavery feeling expressed 
itself in a very liberal attitude toward the Negro in Maryland and 
Virginia, but it is also true that the same feeling existed in North 
Carolina and Tennessee. Bassett’s Anti-slavery Leaders in North 
Carolina shows that the free Negro had the suffrage in North Caro- 
lina to 1835 and there is abundant evidence to show that Tennessee 
was a leader in the anti-slavery movement. The free Negro voted in 
Tennessee to 1834, and there was considerable opposition to disfran- 
chising him. It is customary, however, for writers to leave unnoticed 
this sentiment in North Carolina and Tennessee. 

Professor Phillips’ book is a valuable contribution to American 
history. The chapters on the westward movement, the cotton régime, 
plantation management, the tendencies of the plantation, and the 
economics of slavery are the most illuminating. The wastefulness of 
the slavery régime is so thoroughly established that the author is con- 
vinced that it was the most expensive system of labor that could be 
adopted and that it would finally have been abandoned. Its merits 
and demerits are chiefly stated thus: 


The slave-holding regions kept money scarce, population sparse and 
land values accordingly low; it restricted the opportunities of many 
men of both races, and it kept many of the natural resources of the 
southern country neglected. But it kept the main body of labor con- 
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trolled, provisioned, ownable. Above all, it maintained order and a 
notable degree of harmony in a community where confusion worse 
confounded would not have been far to seek. Plantation slavery had 
in strictly business aspects at least as many drawbacks as it had 
attractions. But in the large it was less a business than a life, it made 
fewer fortunes than it made men. 


The author has an interesting style. There has also been a very 
thorough consultation of the sources, so that the book, while it is 
very satisfying, will lead the student into the literature of a life 
which has played at times a very serious part in American history, 
and at no time an unimportant one. The book is well indexed and 
will be invaluable to students and teachers of American history. The 
author’s birth and early life in Georgia, and his residence as student 
and teacher in various sections of the country, make him peculiarly 
fitted to write an account of the most misunderstood institution of 
American history. 

C. P. PATTERSON. 


COLUMBIA UNIVERSITY. 


National Progress, 1907-1917. (The American Nation: A 
History, Volume 27). By FRepERIc AusTIN Occ. New York, 
Harper and Brothers, 1918.—xxii, 430 pp. 


The thesis until recently defended by most historians and still 
maintained by some, that a narrative of recent events can be nothing 
more than journalism, has been subject of late to a good many 
attacks. And now comes Professor F. A. Ogg, well known as a 
scholar and author of histories and books on government and politics, 
with a new attack. He does not argue against the thesis, it is true, 
but he produces evidence against it in the shape of a new volume, of 
The American Nation series, which covers the period from 1907 to 
1917. The book possesses all the distinguishing characteristics of the 
most orthodox historical work. Authorities, often sources, are pains- 
takingly cited for every important statement. There is appended a 
critical bibliography that is second to none in a series that is noted 
for the fullness and excellence of its bibliographies—a bibliography 
which, incidentally, is a god-send to every teacher and student of re- 
cent American history. The writer’s style is historical. In spite of 
nearness to the events which he narrates, he maintains a detached 
attitude, except that he displays sympathy for progressive policies 
whether formulated by a Democratic or a Republican administration. 





No. 3] REVIEWS 457 


In short, as a well-balanced account of the period covered, the volume 
compares favorably with any of the better volumes of the series of 
which it forms a part. 

In his introduction the author declares with reason that the decade 
from 1907 to 1917 would rank high in importance even had there 
been no European war or had the United States been able honorably 
to keep out of the conflict. It was a period when the consciousness 
of the American people was being directed to the abuses and in- 
equalities of the old economic and political order which had flour- 
ished uninterruptedly if not unchallenged from the close of the 
Civil War to the beginning of Mr. Roosevelt’s administration. Ex- 
treme individualism, which had been championed for most of the 
time by both the old parties and supported by business interests and 
the public generally, was beginning to arouse serious questionings, 
and a strong sentiment was developing in favor of a greater degree 
of public control. The story of how this sentiment produced results 
in the form of legislative acts extending government regulation over 
corporations engaged in manufacture, commerce and finance quite 
naturally constitutes one of the more important themes of the book. 
The judicious manner in which Professor Ogg has analyzed and pre- 
sented these new laws attests his scholarly ability as an investigator 
and causes his reader to admire the wide range and depth of his un- 
derstanding. 

Hardly less well done are the chapters that deal with the advance 
of the United States as a world power. Our relations with the Orient, 
South America and Mexico, and the extension of our interests in the 
Caribbean are especially stressed. Professor Ogg shows that Presi- 
dent Taft, in formulating and carrying out his Caribbean policy, 
according to his own confession was actuated largely by the desire to 
protect and forward American business interests. On the other hand, 
President Wilson was not much impressed by such considerations, as 
he felt that a policy of “ dollar diplomacy ’’ would ruin the chances 
of building up a genuine Pan-American spirit— a matter that was 
always close to his heart in dealing with all Latin-American coun- 
tries. Professor Ogg sagely remarks: ‘‘ Such actual changes as took 
place, however, were in motive rather than method ; for the broader 
demands of the national interest still irresistibly impelled the gov- 
ernment to spread the egis of its authority over the whole Caribbean 
region ” (page 265). 

Other chapters of the book are devoted to discussions of such topics 
as conservation, immigration, administrative expansion, democracy in 
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government, and accounts of the various political campaigns that 
occurred during the decade. Of the last four chapters, one deals 
with the election of 1916; the other three deal with problems arising 
out of the European war and our intervention as a participant on the 
side of the Allies. 

With regard to one of the important episodes discussed in these 
last chapters, the reviewer finds himself in disagreement with the 
author. This is the so-called Adamson eight-hour law. Professor 
Ogg condemns President Wilson’s handling of the threatened strike 
of employes as unstatesmanlike. He says: ‘ President Roosevelt 
stood firmly for arbitration against the arrogance of capital during 
the anthracite coal strike of 1902, and carried his point. President 
Wilson lost an opportunity similarly to advance the cause of indus- 
trial arbitration in 1916 by meeting the arrogance of labor with the 
high-minded censure it deserved” (page 339). 

Instead of viewing the Adamson law as a step backward in the 
development of industrial arbitration, would it not be wiser to regard 
it as a far-sighted move on the part of the president to secure for his 
administration the whole-hearted co-operation of labor in case war 
should come? And does anyone now doubt that even in 1916 Mr. 
Wilson had already become convinced that war with Germany was 
unavoidable? Also, was not the law the first and perhaps most im- 
portant step in the direction of government operation of the rail- 
ways, which every student of transportation problems knew would be 
rendered necessary by war? 

Attention has been called to the author’s criticism of the Adamson 
law in order to illustrate the one prominent weakness of the book. 
This weakness is the failure to seize upon and interpret the larger 
significance of events. Although Professor Ogg promises in his 
preface “to venture a certain amount of definitive interpretation,” 
as a matter of fact he does not fulfil entirely even this modest 
promise. Nowhere is this shortcoming more apparent than in the 
chapters that deal with the events preceding the entrance of the 
United States into the war. It would seem that these chapters 
should have contained some sort of analysis, however brief, of the 
material and spiritual forces which moved the American people to 
abandon their old policy of isolation and restricted Americanism and 
enter into the world struggle to find a wider Americanism or inter- 
nationalism. Instead, the author confines himself to telling the 
story of diplomatic negotiations, and this story is told in such a way 
as to leave the impression that we went to war merely because Ger- 
many would not agree to our interpretation of international law. 
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In calling attention to the book’s lack of interpretation, it is not 
intended to disparage its great value in accomplishing its main 
function “of bringing together facts which are widely scattered, 
winnowing them, and building them into a compact record of the 
significant actions and achievements of the period covered . . . to 
serve the future historian by putting the crude materials of the hour 
to the first necessary tests of authenticity, sequence, and causal 
relation” (page xxi). This is by no means a light undertaking, 
but at the same time it is free from the peculiar dangers that beset 
any attempt at definitive interpretation. However, one sometimes 
wonders whether the proverb, ‘ nothing ventured, nothing gained,” 
so long applied to commerce, may not in time become applicable to 
history as well. 

B. B. KEenprRIck. 


A Treatise on the Power of Taxation. By FREDERICK N. 
Jupson. St. Louis, The F. H. Thomas Law Book Company, 1917 
(second edition ).—xxx, 1,144 pp. 


When the first edition of this work was completed in 1902, the 
opinions of the United States Supreme Court were contained in 186 
volumes. The present edition records the changes and additions 
made by the cases in the succeeding sixty volumes. A count of the 
citations in the table of cases shows that about 190 Supreme Court 
decisions subsequent to 1902 are discussed or mentioned. And a 
tape-measure estimate indicates that something over 280 cases from 
other courts contributed to the revision of the book. The aim of the 
work, as declared in the preface, is “ to show the limitation of the 
taxing power of the state and federal government, so far as these 
limitations have been declared and expounded by the Supreme 
Court.” Decisions of other courts are included only for amplifica- 
tion or illustration of the principles evolved by the Supreme Court. 
The author has overlooked few, if any, of the Supreme Court de- 
cisions rendered in the interim between his first and second editions. 
He appears, moreover, to have seen the cases in the reports, and not 
to have taken them on hearsay from the digests, as so many writers 
of so-called law books are content to do. 

Nevertheless the revision, like the original edition, is a hand-book 
rather than a treatise. It tells concisely and for the most part with 
accuracy what the court has decided; but it does not get much be- 
neath the surface. The important series of cases beginning with 
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Western Union Telegraph Company v. Kansas, 216 U. S. 1, is dis- 
posed of in a section (199) of less than three pages. These cases 
marked a new departure in holding that state franchise taxes on 
foreign corporations cannot be measured by total capital stock, if the 
corporation is engaged in combined interstate and local business. 
The section gives no adequate idea of the problem before the court 
or of the pain which the court has given itself and others in finding 
a solution. An earlier section (196) repeats the statement of the 
first edition that the protection against state taxation which is ac- 
corded to corporations “ carrying on interstate commerce ”’ is limited 
to “corporations actually engaged in carrying on interstate com- 
merce, that is, common carriers and others, who afford the facilities 
whereby commerce is carried on.” Baltic Mining Company v. Massa- 
chusetts, 231 U. S. 68, is cited in a footnote without statement of 
what it held, other than that it sustained a state excise, and with 
apparently no recognition that it gave a fairly clear warning that 
trading corporations engaged in interstate commerce would be ac- 
corded the same protection as common carriers. The point was not 
explicitly established until last December, after the author’s revision 
was in press, but for several years there had been good reason to 
anticipate the result which the author does not faintly suggest. 

Though a similar cursory treatment is given to other cases decided 
since the first edition, the problems are more simple and the discus- 
sion is therefore more adequate. Among the subjects which these 
cases involve are the situs of movables and intangibles, the federal 
corporation tax of 1909 and the income tax of 1913, the reasonable- 
ness of methods of assessment and collection under the due-process 
clause, and the procedure for obtaining judicial relief. The author 
usually states the decisions in terms of their facts, instead of merely 
quoting some dull generality from the opinion. Thus he gives us 
faithful photographs of the disjecta membra of the law, and not 
an illusory projection of its astral body. , 

To call the work an excellent hand-book is to commend its useful- 
ness to practitioners and students. To say that it does not rank with 
Dillon on municipal corporations or with Freund on the police 
power is merely to repeat that it is a hand-book and not a treatise. 
It cannot influence the development of the law as Freund and Dillon 
have done. But in these days when so many mediocre minds itch to 
compile headnotes and bind them in sheep or buckram, one gratefully 
welcomes a work so useful and relatively so satisfactory as this is. 


THoMAS REED POWELL. 





